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PREFACE 



It is die sigo of an exoeptkmaDy fine wcnk, in art, in lifcsa- 
tiiie» and eqiecially in social thought, diat it tiansoends ptacc and 
time fo spcBk to die coooems of many peoples at divene pcrinis in 
history. Such transcendence is particuhvly important in diis period 
of rapid change, for at such tunes one is greatly in need of wise 
guidance that does not lock one into the past-even the recent past 
in which a work may have been written~but continues to open new 
horizons as the road unfolds aliead. One test then of a work of 
exceptional importance for our times is that its message does not 
soon become dated, but takes on new significance in response to the 
changing questions raised by the rapid contemporary evolution of 
objective circumstances and subjective human sensibilities. 

This would appear to be true of the present work, Islam and 
the Political Order, by Judge Muhammad Sai'd al-Ashmawy, Chief 
Justice of the High Court of Egypt, which provides wise insight and 
guidance in the two contexts whose contrasting enchases constitute 
the rupture that characterizes our time preeminently as one of 
change. 

Concretely, we seem now to be moving beyond the modem 
period focused iqxm sciensific reason and its particular co inp e te n- 
cieSy Le., what it enables us to do or to make, to another age con- 
oemed rather with cultural identity, its change and interchange with 
others, i.e., with wliat we are and would become. It is a sign tiie 
ridmess of the pnesent w<nk that it can be read in both these con- 
texts, and continne to shed light as times and questions piogiess. 
Let OS then look more closdy at these two contexts and at the two 
leadings of die piesent text diey suggest One is limifted to the es- 
taWishment of a distinct political ortter, while die other is concerned 
as well widi its cultural and leligioiis foundations 

The first readmg b^ins fircmi the £sct that the modem era has 
been marioed by the Balisiitenment and that this appeara essential 
for the piooesses of devdopoient now sought in many areas of die 
world. Light is, of course, a primary symbol in all religions: die 
biUe lists it as the woik of die ytty first day of creation and the 
basis of all to follow. Modem times have focused upon the light of 
human reason to such a degree that they have been characterized as 
an age of rationalism and manifest corresponding strengths, achieve- 
ments, and eventual weaknesses. By focusing upon reason, especial- 
ly an delimited by Descartes to ideas that are or can be made clear 
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and disdnct to die huinan intellect, ratUmalism channeled inquiry 
into process of scientific discoveiy, and human fieedam Into pro- 
cesses of legal codification. 

This had many important implications. Through the develop- 
ment of the resuiung sciences it has been possible to make the earth 
more fruitful, and thus capable of supporting and protecting much 
larger populations. The development of education and communica- 
tion expanded the horizons of human life and intensified interaction 
between peoples. The appreciation of responsible freedom as char- 
acterizing the person provided for the development and codification 
of legal rights before the power of the state and for democratic 
participation in government. Indeed, the modem state, as instituted 
by its citizens, came to be seen as ruling at their discretion and 
consequently as accountable thereto. Physically, intellectually and 
politically mankind made swift and dramatic progress. 

This work by M. Said Al-Ashmawy is an integral part of that 
progress. In its light the text can be read as humanistic in the open 
sense of identifying the ways in which the implications of the mod- 
em recognition and protection of the human person have been trans- 
lated into legislative and legal structures in the context of the Islam- 
ic culture of Egypt It is first and foremost an eloquent defense of 
this work against any temptation to compromise or subvert it 

It would be wrong to interpret diis text of M. S. al-Ashmawy 
as a substitution of die rule of man for that of God. Radier, it is a 
call for man to take up his proper reqionsibOity m the light of die 
emerging awareness of the person now active in the workL As new 
dunensions of human freedom open with tune it is man*s high task 
to shape his exevcise of that freedom by justice and love, forgive- 
ness and mercy. This should image God and thereby manifest His 
glory; but the message of the present text is to insist that it belongs 
properly to man to detemnme how dus can be done and to carry it 
out In so doing it contributes importandy to a main task for mod- 
em Islamic legal and social theory by showing how this new sense 
of human responsibility for the public order can generate a legal 
and parliamentary system within the context of the Koran. 

Were this all that was implied by the Enlightenment it would 
be difficult to understand the historically strong negative reaction to 
the Enlightenment in Islamic circles. There was, however, also a 
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reductionist dimension to the Enlightenment according to which it 
not only provided new levels of rational clarity, but also closed off 
other dimensions of human meaning. The letters "ism" which con- 
clude the term "rationalism" reflect this unfortunate restriction. 
Thus, for many, Descanes' notes of clarity and distinctness became 
more than positive goals to be achieved to the degree possible ac- 
coiding to the matter at band. They were attributed vaiuational and 
noniiative power as well, in such wise that whatever of human 
knowledge could not be formulated in clear and distinct scientific 
ideas was not considered trustworthy, and whatever of human fiee- 
dom could not be subject to dear Ipgal f omuilation by the state was 
to be excluded from public life. The effect of this m both comnnmi- 
taiian and liberal states was an aggressive secularism. 

In its communitarian (read, communist) fbim all that tran- 
scended the state was denied so that there remained only what die 
stale might aspire to control, namely, this wor]d-inq)lying secular- 
ism. Cooeladvely, the whole dvic oider of public social life was 
dtfier suppressed or absorbed by the state which became all-imply- 
ing totalitarianism. 

Liberalism took another route, but to the same end. By reject- 
ing in the name of humanism all that surpassed man it too proceed- 
ed to exclude religion from public life, which thereby was rigorous- 
ly secularized. As liberal, however, through its emphasis upon indi- 
vidual freedom, it left a private realm where religion could find 
refuge- -as long as it remained a willing prisoner therein. 

In view of this Western secularizing history, some readers- 
cither from the liberal perspective or, in sharp contrast, from the 
perspective of integralism-interpret the present text as part of the 
effort to remove religion from public life. This seems, however, not 
to be its intent, which is focused rather upon two essentially con- 
joint steps, namely, first, to identify what is the properly human 
task in the political order and, second, to reject as blasphemous and 
idolatrous any and all efforts to provide religious wanan^ for par- 
ticular political positions and actions. 

In a third and correlative stq) it would admit that this is situ- 
ated within a broader and deeper horizon which sees the many 
human modes in which manirinH builds its socio-political structuies 
as ways in which, in conunon widi all cieatuies» man gives glocy to 
God. Hiis appears when, against political fundamentalism, the text 
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asserts that an audientic fundameatalism would be ratumal in the 
sense of adaptive to chcumstanoes and also spiritiial in relatioa to 

the original and properly religious inspiration of Islamic culture. 
In sum then, the first reading of this text would interpret it as 

part of the modem project to engage men in their ta.sk of consiruLr- 
ing a nev, and democratic rule of law. In doing this it looks to the 
spiritual strength of the Islamic religious context to protect this 
project from the danger of reducing religion to the merely human. 
This it fears from the practice of calling upon religion and the Ko- 
ran, not only as the ultimate warranty, but as the proximate source 
of each provision in the construction of a modem state. 

In that first reading the term "fundamentalism" could have 
been introduced for only tactical reasons, namely, as a defense 
against the charge of secularism. Theie may be reasons, however, 
why so external a reference to fundamentalism would appear less 
adequate, for the text's call for an authentic, that is, rational and 
spiritual, fundamentalism suggests also a second, oomplemeiitary 
and particulariy contemporaiy reading of this text Beyond scddng 
merely to open a distinctive space for the political order as a human 
realization, this second reading would see implied by the text a 
concern to deepen the foundations and meaning of this human woric 
by tieuig it badi into the spiritual roots of the culture. Such a read- 
ing finds its stimulus, less m the seareh for rational clarity at the 
begimdug of modem thnes, than in recent disillusionment with the 
results of that search. 

To see this it is necessaiy to bear in mmd that by the end of 
the first third of this century a devastating war had left a chaotic 
Europe sliding precipitously towaid a second Worid War. Science 
had provided weapons of mass terror and would soon produce tiie 
atomic bomb. Liberal capitalism had subjected vast regions to colo- 
nial semoe of other nations. Some countries had fallen into Fascist 
totalitarianism; others, along with vast numbers of the working 
class, were calling for a communist version of the same. 

Before this Armageddon it became clcdi that something very 
essential had been forgotten in the modern enlightenment project. 
This appreciation generated the seeds of a new search, phenomeno- 
logical in method, for the dimensions of reality which rationalism 
had omitted, namely, for personal self-consciousness, freedom and 
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responsibility. Eventually, this would lead to a shift from fascina- 
tion with vast impersonal human constructs to a renewed attention 
to personal dignity and responsibility; the search for social cohesion 
would shift from external material forces to the interior spiritual 
bases of human commitment. Thus, the way would open to aware- 
ness of the cultures men freely create through the complex of their 
free decisions and the pattern of values and virtues these decisions 
entaiL 

In turn, this awareness would point further to the deeper vir- 
tues of love and religion as the basic oiieatations from which a 
culture derives its coliesion and eogages the constant and persistent 
conumtinent of its people. Thus, one notes recently across the vast 
expanse of the worid* from Indonesia in the East, through Asia, 
Afitica and Europe, to the West Coast of the Americas, joint pro- 
cesses of de-seculnization, on the one hand, and of renewed enn 
phasis upon religious foundations, on the other. These processes are 
found at the satne tinie m such diverse places aiid cultures as those 
of Idam and Chiistiamty (coostitntiiig concuncol contemporary 
prooesaes of re-Mamization and le-Christianizatiim); th^ emeige 
through such dramatic revolutionary changes as those at woik in the 
liberation of EasM Europe and in the icviializatioii of Islam. 

In view of this the earlier Uberal leadhig of fondaoienlalisni 
in simply negative terms of regression mto past tribaliams appears 
itself blind and dangerously mwralistir. The sweeping and urgent 
desire to return to cultural foundatioos requires a modi moie pratxi- 
mate and pressing concern, namely, the flight from the cataclysmic 
effects of the cultural uprooting which a secularizing totalitarian 
rationalism pressed upon the human spirit and the corresponding 
need to rediscover the bases of a new or renewed sense of freedom. 
Thus, a vast new effort is underway to mine the resources of human 
cultures for their deeper religious and humanizing principles needed 
to reconstruct personal and social life for the imminent lUid millen- 
nium. 

In view of the dramatic peaceful revolution against secular 
Communism in the years immediately following the frrst publication 
of the present text in 1987, the cultural and religious dimensions of 
the text now appear more salient than in the first reading noted 
above. In the mid *80's the text appeared to be an eloquent call for 
recognition of the distinctive character of man's social and political 
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efforts. It coatiniies to be such, but now a second and notaUy moie 
integral and cohesive reading seems indicated. 

Beyond its initial message, now in relation to the efforts of 
re-Islamization to rediscover and reaffirm the religious roots of all 
human life the text appears to perform two further and essential 
functions. First, in identifying the task of constructing a political 
and civic order as proper to man it extends the perennial call of 
Islam to mankind to reflect the divine attributes in all places and 
circumstances in the work of creative social construction. Second, at 
the same time, in warning against too easily identifying any particu- 
lar human political creation or action as a direct and proper com- 
mand of God it protects the role of rehgion in criticizing, correcting 
and inspiring human efforts. The contemporary culturally oriented 
context makes attention to the spiritual and religious foundations 
much more central than had been the case even in the mid *80's. It 
renews the call of Islam to every person, community and social 
structure to reflect ever more fully and in their proper manner the 
divine attributes. If responded to in a combined sense of temporal 
urgency and apiritiial piety this could signal an authentic religious 
revival. 

This would imply actively fashioning, and participating in a 
public life that reflects the divine. Concietely, it wouikl call for 
substituting education for indoctriiution in schools, honesty for 
exploitation in busmess, suasion for demagogueiy, for manipulatioik 
or for coercion in politics. Muhammad StSd al-Ashmawy sees in 
this an authentic fondamemalism characterized both by rationaltty 
and spirituality. 

Thus, in such a second reading die call for authentic fonda- 



being merely an appendix to a political con- 



cern, to being the root of die central conoem-the very heart of the 
matter. In the process the multiple elements of the text achieve 
greater inqxirtance, foundation and cohesion; the text seems to live 
and progress with the times. 

Appreciating the basic coherence of these two readings in- 
volves many deep issues, which indeed go to the very essence of 
the nature of religion. According to S.H. Nasr, in his Ideals and 
Realities of Islam (London: Allen & Unwin, 1966), this consists 
centrally in the "relation between man and God, or the relative and 
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the Absolute" (p. 16). 

In this light, one can see how the modem attention to man, 
were it to turn in upon itself and become a closed humanism, would 
exclude God and become a secularism in flagrant contradiction to 
the core conviction of Islam regarding the centrality of the One God 
and the unity of all in Him. It is crucial then that this new apprecia- 
tion of man not be dissociated from the religious and metaphysical 
comext in which the issue of its relation to God is centraL 

In opening that field of inquiry Paimenides had seen immedi- 
ately that in order to be able ID stand against nonbeing it is neces- 
sary that being, in its first instance, be One and eternal. Absolute 
and unchanging. This strong a£Qnnatioii of the One imposed upon 
Plato the challenge of showing how there also could be many be- 
ings. His answer was that they were indeed actual and that this 
could be posaUe only to the degiee that they unaged the One and 
dqiended for their bdng (paiticq»ated) theiem. In Plotinian fioim 
this insight became central to the Islamic philosophical tradition 
dvough die wofk erroneously entitled. The Theology of Aristotle, 

Work upon this relationship which is central to every religion 
is central also to every metaphysic and philosophy of religion. 
These, in turn, are required for a resolution of the ambiguities 
opened by each step in human progress— which is another way of 
saying, for finding the religious significance of human history. 

Thus, the present text raises the issues of how one is to take 
account of the new appreciation of man and be authentically hu- 
manistic without closing off man's relation to God as would a secu- 
lar humanism, of how one can draw upon the developing impor- 
tance of human reason without entrapping man in a closed rational- 
ism, of how one can return to the religious foundations of one's 
culture without, on the one hand, abandoning the real responsibili- 
ties of each person for life in his or her day and without, on the 
other hand, elevatiiig their pfoper actions to divine aad hence abao- 
lute stams. 

Approaching this from the side of tradition, Nasser (p. 98) 
would insist on the timeless immutability of the law and its exten- 
sion to the socio-political order. Coherent with Oadamer's henne- 
neutics. he would call for its "application" to contemporary ciicum- 
stuioes, insisting tiiat this is not a compromise of the law, which is 
perennial, but Its faHillnwit It would be pait of the search to live 
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according to the Truth, to apply its principles to the concrete condi- 
tions of one's life and to integrate all of one's tendencies and activ- 
ities within a divinely ordained pattern. 

But if this be the human responsibility arid if indeed social 
disasters follow from failure to carry it out, then in this task man 
must make some proper contribution; man's work must then have 
some identity, and in this sense some autonomy. Does this provide 
the space required for the legislative and administrative tasks MS. 
al-A&hmawy describes? 

The continuing task of resolving these issues and ambiguities 
derives from the effort of each person and community to face life in 
a manner that is rational, humane and founded in the resources of 
one's culture and in one's God. That task, however, belongs to 
Other disdpliiies; it requires a metaphysics for the esoteric as well 
as the exoteric, the tadqah as well as the shart'a (Nasser, pp. 121- 
139). Thus, it goes beyond the goals of the present text whose ter- 
lain is rather to identify the concrete progress made by mankind, to 
warn against its misintopieiation or oo m pr oml ae, and to articulate 
the princq)les for further progress. 

Which then of the two readings of the text is conect, or 
should we see them as complementary and leam from the answers 
it provides to both questions and look for move in tlie future? Gon- 
tenopofary hermeneotics would suggest that a text of gieat value 
contains the answer to many questioos-many more than the audior 
may or could have had in mind. These questions emerge only seri- 
ally through time in the mmds of its readen. It is thus that classicai 
texts retain and even expand their significance through many gener- 
ations and quite different dfcumstances. 

On the one hand, this process is one of internal dialogue 
between the reader and the text as the reader formulates his or her 
question in a way that succeeds in taking account of part, but not 
all, of the elements in the text. The issues which remain invite the 
reader to reformulate the question until his or her horizon converges 
more adequately with that of the text and reveals a coherent mean- 
ing for more of its elements. 

On the other hand, this process is made possible through 
changing circumstances and hence new awareness on the part of the 
reader. This allows the questions brought to the text to evolve with 
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the times. With such development in the questions there develop as 
well the answers which the text provides; thus the text truly lives 
through time with the series of its readers. 

It would appear to be the measure of the value of this text 
that it responds not only to the first horizon focused on the develop- 
ment of the political order, but also provides guidance in the present 
process of de-secularization and re-Islamization of the political 
order sought at this turn of the centuries. That such a second read- 
ing is as true or perhaps even more true of the text than was the 
first seems indicated by the fact that to the degree the text is read 
as being deeply and creatively faithful to the cultural and religious 
roots of Islam its many dimensions and conconos coalesce to form a 
more rich and coherent whole. 

Which of these two readings was actually intended by the 
author when he wrote these words in the mid 80*s? That question is 
more appropriate to God than to man. Henneneotics would dissuade 
the reader from this issue, which in any case would be only of 
histnical inteiest; it would direct attention instead to the text itself. 

Thus, for exanqile, in wiitmg the American Constitution 
Thomas Jefierson conld not have foreseen or intended the present 
age of communications. It is enough, indeed marvelously so, that he 
would have written a document so sufifused with penLuring tni^is 
about jjistioe m political life that it would continue to provide wise 
guidance two centuries later in our quhe different times. 

Much the same can be said of Islam and the Political Order 
by Judge Muhammad Said al-Ashmawy. It provides wise guidance 
for many people with concerns widdi range from building the polit- 
ical Older to enabling Islam more fully and effectively to play its 
proper role in this process. In the dialogue between the two this text 
of Justice al-Ashnoawy has moved beyond judicial interpietation to 
draw upon both Islam and universal hunuui experience to provide 
peiduring principles upon which true social progress can be based. 
For this he has both our deep admiratioa and our giatitnde. 

George F. McLean. 
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God intended Islam to be a religton, but men have attempted 
to turn it into politics. Religion is general, universal, holistic; 
wheieas politics is paitiaU tribal and limited in space and time. 
Hence, to restrict religion to politics is to limit it to a confined area 
and group, a specific region and moment Religion lends to inspire 
man to tbe beitt that he can be; politics arouses his worst instincts. 
Hence, to cany on politics in tlw name of idigion is to liansfonn 
the latter into conflicting groups and imermtnable struggles; it is to 
reduce its goals to a search for prestige, positions of power, and 
fina ncial g^in 

For these reasons, if the transfomnation is not done out of 
ignorance, only evil and perverse spirits would attenq>t the polid- 

cization of religion or the sacralization of politics. Both come down 
to basing in religion opportunism and cupidity, to inventing Koranic 
justification for injustice, to lending wickedness a vague aura of 
faith and to disguising as acts of Holy War ijihddy see chapter III 
below) the unjust taking of blood. 

When the Prophet—may the love and salvation of God be 
upon him' —directed the lives of the believers, every deed, question 
and word was under the direction and control of divine Revelation. 
This explains the Moslem conviction that divine Revelation gov- 
erned the believer. Nevertheless, on a number of occasions Muham- 
mad contradicted that belief. Once, he stated that his action had 
been dictated by a war and by his own tactical response; another 
time he admitted to an error in judgement: "You understand worldly 
affairs better than L" There are undoubtedly many other occasions 
when, if the question had been raised, he would have responded 
unequivocally that his decision had not been dictated by Revelation 
but was the fruit of his own reflection. 

It is tnie» nonetheless, that the government of the Praphet— if 
it should be called that, for die term used in die Koran is "emirat** 
(0mim)-was the quite special government of Ciod, in coofoimity 
with divine Revelation. That government or that "emir" was chosen 
by God without those governed, namdy» the "believers**, being 
engaged in the decision. In pronoundng the Islamic prafeasion of 
faith they had handed over to the Prophet the direction of their 
afifoirs. FtvthemMne, the government was aifaitcattooal; men tnmed 
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to it fneiiy and preferred to cany out its decisioiis. It was not, tlien, 

a government based on authority which in the name of the law 
forced men to follow its representatives, obey their orders and cany 
out their directives (even in order to protect themselves). 

The government of the Prophet was, thus, a government of 
God founded upon religious values and moral principles; it never 
deviated toward becoming a mere matter of rules of political behav- 
ior. It can exist only to the degree that there is a prophet, but there 
was no prophet after Muhammad. 

The government (or "emirate") of 'Umar b. al-Khuttab (634- 
644), the second of the first four (or "the well-directed seemed to 
situate itself outside the laws of nature. This was an ideal period 
made possible by an exceptional being and special circumstances 
which could not be reproduced, and in fact never has been. The 
Prophet said of *Umar that he was "one who received a word" 
imuhaddath), that is, that he was inspired almost as a prophet The 
truth was in *Umar'8 heart and on his tongue; if these was to be a 
prophet after Muhammad it would be *Umar, to such a degree was 
he an eacception or sort of visionaiy. In tet he opposed in word as 
well as deed tiiat law of earthly existence according to which when 
religious people mix in politics or approach doing so it is the latter 
whidi prevails. Under 'Umar religious values and principles contin- 
ued to dominate^ afteiwaid those who allowed the natural to domi- 
nate treated the virtues of fsith like earthly qipetitBS. 

Indeed, *Umar understood how Islam would reflect the course 
of events and build the future, where necessary even going against 
rules of the Koran. Hence, he ruled out temporaiy marriage and 
suppressed the rights to alms on the part of the tribes who joined 
Ldam later although these institutions were based upon explicit 
verses of the Koran.' Similariy, he forbade conquerors to appropri- 
ate die lands of those conqueied, though this was against views 
of the majority of believers and was based upon the Koran and a 
tradition established by the Prophet in partitioning the conquered 
lands of the Kaybar oasis. 

After his assassination things once again took their natarol 
course. Just as in economics, according to Gresham's law, bad 
money drives out good money, so in politics bad behavior tends to 
supplant higher moral values and principles. In economics an au- 
thority may succeed for a time in holding back the application of a 
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law and set a fixed price for merchandise when there is an imbal- 
ance between supply and demand; but the laws of economics al- 
ways regain their force, even through the black market if necessary. 
Similarly, in politics it can happen that an authority will successful- 
ly impose religious values, but once these are mixed with politics 
the laws of earthly life inevitably regain iheir sway and politics ex- 
ploits for its own purposes all that derives from religion. 

Thus the successor of 'Umar, 'Uthman b. 'Affan (644-656), 
doubled the pensions paid to combatants and then authorized lead- 
ing believers to establish themselves outside of Medina. *Uiiiar had 
always forbidden tibis for fear that they would act as viceroys, cov- 
eting even gfcater booty and rivaling eadi other in the ptusuit of 
purely political olqeciives. This, in tnitfa« is just what happened 
Furdwr, 'Uthman ftvoied his dan, die Umayyads, who had domi- 
naled Mecca bdore Islam, and put at their service the resources of 
the pubUc treasury. This invited die opposition of the Hashemites, 
led by * Alt b. Abl TUib, upon whom the Caliphate (656-661) natu- 
rally devolved at the assassination of 'Uthman. Since that time, the 
histoiy of blam haa been dommaied by tribal type political conflicts 
hidden wider the mamel of religion. Thus, the CQi^Oict be t w e en the 
Umayyads and the Hashemites gave rise to the Umayyad empire, 
afterward this was toppled by the Alides and the Abbasids who then 
fell 10 Hghting between themselves, and so on. 

To limit political conflict only to the political realm and call 
it by its proper name situates things in terms of truth and falsehood: 
the government or the opposition are either in truth or in error. But 
once one introduces a religious dimension the debate shifts to the 
very delicate terrain of the licit (halal) and illicit {haram). Every- 
thing done by the one who possesses power becomes licit and legit- 
imate; it is founded upon the Koran and situated in shan'a (see Ch. 
VI below). Inversely, all his adversary says or does is declared 
illicit and illegitimate, and one turns to the Koran and shari'a or 
Islamic Law for the means to refute him. 

Thus, all the great political and historical conflicts of Islam 
have been formulated in a religious manner which hides tlieir essen- 
tially political chancier. Each sect pretended to a monopoly of truth 
and of sincere faith, accusing the others of being in error and of 
rejecting God and religion. In the divisions which followed, the 
values and ideals of the Koran were edqMed by disrepute and falae- 
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hood, and Moslems returned to pre-Islamic morals: vainglory based 

upon lineage and tribal identity, quarrels over words or persons, 
ruthless battles to gain possession of earthly goods, and stupefaction 
through the pleasures of the senses. Even such sacred prohibitions 
as those which surrounded the dead were violated. Refusing him 
burial with Moslems, the murderers of 'Uthman b. Affan profaned 
his mortal remains, then buried him in the Jewish cemetery-it was 
not until the Caliphate of Mu'awiya (661-680) that the two ceme- 
teries were reunited. The remains of the grandson of the Prophet 
Husayn b. 'All were left exposed to serve as an example. Those of 
Zayd b. 'AIT Zayn al-'Abidin were exhumed and nailed to a gibbet 
until they decomposed. After their victory the Abbasids exhumed 
the bodies of the Umayyad Caliphs and had them scourged. Abul- 
'Abbas al-Saffah, the first *Abbasidt invited to his palace those 
Umayyads who had survived and executed them in the most fao- 
dous manner. Then he had spread over their still warm bodies rugs 
and table cloths, ate with his officm and declared that he never had 
a more CTgniritfr meaL 

Such pagan behavior, totally foreign to Islam, has been unfor- 
tunately a constant characteristic of its political history since die 
death of 'Umar, widi die exception of die reign of ' Al! b. Abf TUib 
(656-661) which was characterized by confusion, and die too brief 
feign of 'Umar b. *Abd-al-Adk (717-720). Unis, for all softs of 
reasons, many Moslems and non Moslems live with tlie conviction 
that this political system is an integral part of Islam, and even one 
of die pillars of the faidL Though dus confusion between Islam and 
its political manifestations may well have extended fbr 14 centuries, 
it is no less true that it is based upon an error. For that reason, Is- 
lamic history has become the history of struggles between tribes, 
principalities (for example the taijas of Moslem Spain), sects aiid 
national lUcs. The strong emotive charge received by these conflicts 
from religion rendered them all the more violent 

As a result of this confusion, the CJaliph did not come to 
power by means of an oath of allegiance, an election or some anal- 
ogous procedure. Instead, he transformed himself both de jure and 
de facto into the representative of God, infallible and despotic, 
possessing the power of life and death over his subjects and the 
patrimony of the state. This had considerable impact upon Islamic 
jurisprudence ifiqh). Jurists, as servants of rulers, turned the ruler's 
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faults into good works, closed their eyes to the ruler's vices and 
made religious judicial rulings {fatwa'sf against their enemies and 
adversaries. These were termed infidels, atheists and corrupters in 
order that their blood might be legally spilled. In addition, in order 
to defend and justify the acts of the Caliphs, they applied to the 
Caliphs verses which in the Koran were addressed to the Prophet 
Thence arose that disastrous confusion in Islamic thought between 
the dignity of the Prophet and the office of Caliph. Other jurists, 
preferring to avoid power, avoided treating anything which prox- 
imately or even lemotely touched iq>on authority; they turned away 
from issues of puUic rights and concentrated upon such futile ques- 
tions as wiietlier natural impurity made praying illicit, etc. 

Thus, whereas, on the one haoA^fiqh or Islamic jurisprudence 
remained at a distance from eveiydung effecting power, on the 
other hand, it structured itself in terms of the sole concern of pleas- 
ing the one who held power. In the end it was left without a clear 
political theory of an daborated political system. Today, this atti- 
tude still characterizes Islamic thought which prefers to focus upon 
the person of the leader and his moral qualities-even if they be 
debateable. It iails to take account of the need to elaborate a clear 
and just political system functioning according to precise and well 
defined procedures in which the leader serves only as the facade or 
visible part of the system-active, certainly influentiai, but not a 
substitute for a system. 

At the level of civil society, politicization of the religious and 
sacralization of politics divided Moslems into factions and sects, 
each appealing to a particular verse of the Koran or to a parucular 
action or saying of the Prophet {hadith) or one of his early follow- 
ers (tradition), and hiding behind the religious opinion (fatwa^s) of 
the jurists. The violent conflicts between them, though apparently 
religious inasnnich as they accused each other of infidelity, atheism 
and com^tion, were in reality political. Murderous political injus- 
tices, always justified by appeal to the Islamic Law {shart'a) and 
religious rulings ifatwd's), led Moslems to withdraw from public 
life in favor of their private afiEurs. As a result, interest in public 
action, the sense of sacrifice for the community, the spirit of initia- 
tive and die sense of soUdariQr, all woe lost Each penon turned in 
upon his or her particular interests, frmrily and retainers, generatmg 
m the process egoism, laxity, corruption, recrimmatiotts, flatteiy. 
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oppoitunisni and especially an absence of any project or vision I6r 
the future. Thence also came the dichotomies in the Islamic person- 
ality between speech and action, actuality and appcafiincc, and be- 
tween what is hidden and what is publicly manifest. 

Such was the condition of Islam and Moslems until March 3, 
1924, the date when Mustafa Kemal Ataturk abolished the Caliph- 
ate, the institution in which all the aspects of religious politics had 
been crystallized. From that point onward the tendencies to politi- 
cize religion and to sacralize politics assumed another yet more 
dangerous form. In effect, once the Caliphate had been abolished 
everyone began to fight over its legacy. Ruling houses aspired to it, 
while various groups called for its reestablishment in favor of one 
or another family or leader. In the fever of the competition forces 
came together and divided, alliances were made and dissolved . 
cveiything in political life became troubled and confused: one coukl 
no longer distinguish who was loyal or disloyal, self-seeking or 
selfless, wise or ignorant 

As all had but a simple objective, namely to inherit the Ca- 
Iqyhate at all cost, whether de facto or de Jure, Islamic efforts began 
to concentrate upon politics. This cttinguished the flame of religion 
and destroyed its vigor to the point of snufiSog out its nascent in- 
teUectaal life and spiritual renewal For a fundamentalist cwrent did 
exist which was both rationalist and spuitnalist, and which lejecled 
deceit and compromise. But a political tendency permeated by the 
mores of politicians and immersed in the tumult of partisan divi- 
sions came to seize the whole tecrain and to do everything possible 
to impede any such developments. 

The slogans of religious politics took on diverse forms: sover- 
eignty belongs only to God (ol-hMmiyya UUdh), to the exclusion of 
man; a religious government is necessary in order to instill an Is- 
lamic regime; "the missing obligation" of Jihdd or Holy War must 
be reestablished in order to combat governments and intellectuals 
who are hostile to the movement and to annex the "territory of war" 
(ddr al-harbf to the "territory of peace" {ddr al-saldm) or "territo- 
ry of Islam" (ddr al isldm); society must apply the law of Islam, 
sharVa, if not, war will be declared against society, or society must 
impose the tribute upon non-Moslems, otherwise it is pagan and 
impious; the Islamic solution will resolve all the national and inter- 
national problems of society; Islam is both a religion and a state din 
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wa-daw'la; a Moslem must have no other nationality than Islam, no 
other allegiance than to the Islamic community or UmmOt to the 
exclusion of his country' or nation. 

All these elaborate formulas functioned according to the rules 
of propaganda, being repeated and driven home to the level of in- 
doctrination without any consideration for authentic moral values. 
Their sober consideration illustrates the distance separating political 
and activist Islamic fundamentalism from any authentic fundamen- 
talism, which would need to be rationalist and qnritualist 

* * * 

The confines of tiie pttscat work do not permit the treatment 
of certain questiofis which, nevertheless, for compleleiiess need to 
be evoked rapidly in this intfodnction. 

1* Whether ddibeiately or not, Moslem tfaonght has long 
confused the need for tiie cmnmunity of believers to be endowed 
with a government with what is termed the CaUphate, Imamate, or 
Islamic govenmient. It goes without saying that every society re- 
quires a government. Every human group, even it it consists of but 
three persons, needs a chief, emir or commander for reasons well 
elaborated by modem political philosophy. Similarly, ethology has 
shown the need for some dominant figure in any group of animals. 

However, arguments based upon this necessity hide the indis- 
pensable debate regarding the nature and the form which the gov- 
ernment should take: should it be that of a single person with abso- 
lute power, or one based upon certain institutions of which the ruler 
is but the visible part, the facade of the system? Who is qualified to 
govern today when the institutions of a modem state are diversified 
and the sciences, including those of religion, are so specialized that 
no single person can be capable in all of them; is it only the ulamas 
or could it be any good Moslem? Should such governments be con- 
sidered as de Jure or de facto infallible and sacred, or something 
simply mortal? Is a govenment lesponsible to its people or only to 
God? Moslems can no longer avoid these questions by hiding be- 
hind the generic need of every society for a government, if what 
they really want is to establish the basis for a religious government 
whidi would be the endowment of only some persons. 

2. An Islamic renaissance is of vital importance for Islam and 
Moslems as weJl as for the whole of hunnnity, but it must be based 
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upon a renewal and modernization which assimilates in depth the 
past, present aiid future, the laws of science, logic and history. It 
would be extremely dangerous for Moslems -and humanity in gen- 
eral-were Islam to be emptied of its religious dimension and re- 
duced to political Islam for, as noted above, that would be tanta- 
mount to transposing the political process to the field of religion. 
Moreover, a primacy of political action over spiritual and intellectu- 
al efforts would turn any Islamic renaissance into mere expansion- 
ism in the sense of a purely material, blind and uncontrollable mov- 
ement It is astonishing to find that the leading advocates of such 
religious politics appear to have some awareness of this as is indi- 
cated by their use of tlie tenn a "religious wave". 

3. It goes without saying that every state must be based upon 
the princqiles and religious values of the majority of its people. In 
Ibis sense one can interpret the formula "Islain is both a religion 
and a state** as signifying simply that botii state and society should 
share the same religious and human values. Hiis requires that the 
society and each of its membefs woik seriously and sincerely bodi 
in wend and in deed to realize these values. For values and moral 
rules must flow from the structures and practices of social life; this 
cannot be imposed from above. Indeed, governments image their 
people, who, in turn, *lutve the leaders they merit** 

Distmguishing politics and religion, we would stress that 
polidcal action is the work of simple mortals who are neither sacred 
nor inftllible; governments are elected by people, not by God. To 
call that distinciion Uudsm, that is, alhdsm, can only be partisan 
fanaticism which confuses the cards and mixes ififferent matters, for 
this distmcdon is indispensable for uplifdng Islam, impeding its 
exploitation for politiod ends and avoiding the numerous errors 
which have marked its history. 

4. It must be understood that Islain is more than its historical 
manifestations, whether good or bad. This understood, one can 
proceed to evaluate correcUy its problems. Thus, the Caliphate in 
particular and the political regime in general are only concrete so- 
cial forms which have appeared alongside religion and which as- 
sumed its appearance. Even if they were to be totally or partially 
corrupt that would not invalidate Islam as a religion. On the con- 
trary, it is the confusion between the two levels which, in allowing 
the evils of the forma to be attributed to the latter, corrupts and 
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invalidates Islam. Only once one has well distinguished the basic 
religious reality from its form, religion from its historical manifesta- 
tions, can one identify the historical errors and corrupt forms and 
separate them from Islam in oider to envisage a moie wise and sane 
practice. 

Unfortunately for such a project, a strange tendency has aris- 
en affirming that Islamic history has been falsified. According to 
tlus theory, the abbasids would have deformed the work of the 
Umayyads^ the Shiites that of the Sunnites, and so on. One might 
expect that such an idea would have oiiginated with non-Moslems 
or a so-called lay Moskm tendency. But this is not at all the case 
for it reflects, rather, the partisans of the politicization of religion. 
Like Oedipiis who gouged out his ^es in ofder not to have to conr 
front reality, they defend the theoiy in order to avdd &cing the 
injustioes committed by the successors of "the weU-dnectcd** Ca- 
liphs or by their lieutenants. 

However, in hiding sudi deeds as unflaoeang to Islam one 
increases the risk of their being idteiated, wlieieas on the contrary 
it is inqxmant to denounce them and declare them contrary to Is- 
lam. Worse still, one opens the way to rejecting the whole Islamic 
heritage. When one accuses such and such a dynasty or Caliph of 
having falsified history that accusation redounds on the institution 
of the Caliphate and upon the entire Umnia or Islamic community . 
It implies that the caliphs have not lived in the fear of God and that 
this community, rather than refuting these calumnies, built its his- 
tory on illusions and lies. If that accusation is well-founded, must 
one throw away the History of Tabari (839-923) and that of Tbn al- 
Athir (1163-1239) on the grounds that their authors were beholden 
to the powers of their times and falsified history? What then would 
become of the interpretation of T(tfs(r of Tabari, the chrf do€W/re 
of Koranic exegesis? To what Moslem woric could one continue to 
refer? Our modem Oedipuses can pluck out their eyes if they will* 
but their accusation is baseless. In his or her £utii the authentic 
Moslem should reject all that is contrary to Islam and Islamic Law 
(stof 'a) even if it comes from those in leading poaitiona and aeeroa 
true on the basis of having been constantly repeated. 

S. Hie Thiid Wodd, which liKhides Egypt and die whole 
Nfiddle East, is going through grave eoofiomic and aodal ccisea. 
These aie dne laigely to the disoiganization of pffttfiffsl adnin- 
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istrative power in tfaoae countries tince the 'SOs, to the lack of so- 
cial cohesion and to new values. By lack of seriousness, maturity 
and realism as well as by ignorance, political powers too often have 
squandered the resources and exhausted the life forces of the nation 
without being concerned with authentic development Worse still, 
they have corrupted the people by not being accountable to them~at 
least in the short term or while they govern. This allows the masses 
to run wildly after their aspirations, rather than holding themselves 
to the capacities of the country. All are given to consumption with- 
out caring about the proportion of their income to their work, or 
their aspirations to their means. The accumulation of goods has 
become the gauge of social status at the expense of the social, eco- 
nomic and political orders. But nothing can quench this thirst for 
coIlSllII^)tioa, for an individual endlessly discovers new needs or 
some sodal privily had by others from which he or she is exdud- 
ed. The result is a permanent sense of frustratioiL 

Persons in Islamic politics exploit these crises and frustrations 
in order to achieve their own ends. Thus, they claim that the appli- 
cation of divine law, which they alone can guarantee, will resolve 
the crises and fulfill all hopes, ignoring that other law of earthly 
life: "to each according to his works." In support of their political 
promises they invoke the verse from the Koran: "If the mhabilants 
of that aty had beEeved, if diey had feared Ckxl, we would certahi- 
ly have given them die blessmgs of heaven and eadh" (Vn» 96). 
But peifaiqM for lack of trnderstandug, diey do not mention that 
divine blessings are insqiarable from woik on which they depend 
and for which there is no substitute. Islam ennoMes work: it relates 
frdih to pious works, which oertamly mchide litnal obligatioos, but 
espedally every service which is useful for fife and for mankind. Jn 
tlie words of *Umar b. al-Khattibs "I would radier die among my 
people searching hither and yon for my daily bread than die in 
combat" In other words, work is more meritorious than Holy War, 
Jihdd (see Ch III below for a clarification of this term). 

Any authentic Islamic fundamentalism should reunite the 
human spirit and renew religious thought, especially by affirming 
the following. 

a. In the present situation preaching demographic increase in 
the Islamic conununity (Umma), particularly in Egypt, will weaken 
society and menace Islam. Attention must be focused upon the 
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quality of life. All individuals must give of themselves unsdntingly, 
while not consuming beyond their means. For lack of planning, 
current demographic trends impede development and threaten to 
undermine the entire social structure. 

b. Work is a duty for all. Pious works include not only ritual 
obligations, but especially all useful and honest occupations of 
whatever sort. The true bdiever is one who keeps his aspications in 
proportion to his cspaaties, who does not seek mamial aocumnlft- 
tion as a sign of social status, who is not envious of the social sta- 
tus of others and who does not generate envy m others. 

c. "Prayer forbids all immoral or guilty action"; the goal of 
ritual obligations is moral weU-being, for morals are the oemeot of 
society. They bind each individual to thdr group and each group to 
the ^Miole, thereby ftdlitadng worit and multiplying energy. The 
true believer not only icfinins firom doing evil lo others, but works 
efficaciously to prevent evil, to help all and to oonstnict tonioiiow*s 
society. 

d. Each action should be integrated with all others at die level 
both of society and of all humanity in order to achieve a high level 
of civilization oriented toward the Almighty, and in which each 
man or woman in the world should be a center or pivoL 

e. Certain persons, including those who adhere to religious 
politics, call for the substitution of allegiance to the Islamic com- 
munity or Ununa by allegiance to the nation, which they consider to 
be pagan. This is nihilist and anarchist for it saps Egyptian patrio- 
tism and leads the country toward dissension: no more obedience to 
the government, taxes, conscription, social services, etc. Where the 
Moslem community constitutes a stable visible unity, a switch to 
such an Islamic allegiance could not take place without long prqpa- 
ratofy work. It is not by destroying what exists in order to jump 
into the unknown that one constructs the desired Islamic state. On 
the contrary, anarchy and disonler would reign in the transitional 
period and from such disorder no viable social entity could be ex- 
pected to evtilve. Besides, one need but look at Ishimic histoiy to 
note that particular aHeglanoes have always existed, that allegianoe 
to one's country has alwi^ been leoogmaed, and that the Uamic 
state has always been an aggr^ate of di^aiate ff*>titFeff a* vi 4]uasir 
i nde pen d ent govemments. 
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It is not the intent of this work to take a position in favor of 
any particular politique or government In one way or another all 

political and economic systems, whether in Egypt and the Middle 
East or anywhere else, are deficient and corrupt and in need of 
radical changes. But such changes must be built upon serious, well 
considered and healthy foundations. These must have a humanistic 
base and an elevated vision; in the long run they must prepare for 
an international society. 

Finally, this essay would like to join others in contributing to 
enlightening Islamic thought, to renewing religious reflection based 
upon rational and spiritual Islamic fundamentalism, and to dabo- 
lating clear and well-defmed political and juridical positions. 

God, the Highest, is the master of success. 

Cairo, Oct. 15, 1986 
Muhammad Said al-Ashmawy 
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THE SOVEREIGNTY OF GOD 

FROM TYRANNY TO FANATICISM 

III tfie Psychology of the Masses, Gustave Le Bon shows how 
human collectivities, whatever be ihe value of the individuals of 
whidi lliey are composed, inevitably tend to allow themselves to be 

guided by words and symbols, even if these are manifestly errone- 
ous. Sooner or later from this come the disasters and catastrophies 
witnessed by contemporary history both East and West. Based on 
this peculiar trait, adds Le Bon, the masses tend to allow themsel- 
ves to be guided by tyrants who are deeply aware of how to awake 
dreams and illusions by manipulating language and symbols, with- 
out even proposing precise projects. The tyrant, he continues, em- 
ploys the logic of propaganda, creating a slogan for every occasion. 
His language is brutal and exaggerated; to logical discourses he 
prefers rumors, to pardon he prefers threats. In his mouth defeat 
becomes victory, retreat becomes redeployment and all is taken in 
stride. He acts only to destroy, treating all troublemakers who un- 
mask him as the agents of foidgn powers, and those who oppose 
him as enemies of the nation. 

If the politics of the tyiant are extremely dangerous for the 
people, they become even more so when, through recourse to reli- 
gious discourse, he claims to speak in the name of God, to iqve- 
sent Revelation and to hold a monopoly upon religious exegesis. 
Whoever denounces this manipulation and trickeiy is no longer 
simply a traitor or an agent he becomes an infidd, a heretic, an 
atheist ren^ade. Manifestly, as we shall see, all these procedures 
are at work among the modem practitioners of the politidzation of 
religion through violence and terror. They speciali» in confusing 
throne and pulpit; they barter the word of Qod and the prophetic 
tradition in older to nourish te treasury of teir stale. 

In Egypt, political Islam was bom at the end of the 1920s, but 
only recently has it begun to be inspired by similar ideology bom 
on the Indian sub-continent. In that region of contradictions and on 
the basis of complex historical circumstances there emerged an 
Islamist trend through crossbreeding the inferiority and persecution 
complexes of minorities, the hate of colonialism and an erroneous 
understanding of Islam. Its best known representative was Abul-Ala 
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al-Mawdudi, author of, among others. The Islamic Government (Al- 

hukuma al-islamiyya). This work is based upon a series of unexam- 
ined postulates the sole object of which is to provide a basis for the 
conclusions of the author. Its reasoning is entirely closed in upon 
itself, amounting more to an apology than to a reasoned analysis. 
On this basis he draws from the religious patrimony whatever 
serves his argument and skips the rest in silence. He prefers his 
own suspicious exegesis to that of authoritative writers, and third 
rate jurists to the masters of Islamic jurisprudence ifiqh). He twists 
verses from the Koran, citing them out of context, and passes mute- 
ly over the circumstances of Revelation when they contradict his 
interpretation. In the end, it amounts to exaggeration, fanaticism and 
a contiived concqitioii, unchangiiig and imprisoned 1^ his ima£iDa<- 
tion. 

These troubling theories were spread throughout Egypt in the 
1960s where they were promoted by circumstances analogous to 
those in which they had been bom in India. In ^gns of the Road 
(Ma'dlim JU-mtq^ one finds the same apology and, in a moie 
polataUe style, the same conchisions. Rnally, they were taken up 
by a with the videnoe and extremism of llieir Indian prede- 
cessors. Though adapted to their own conditions, the theories re- 
main totally contradictory to die Egyptian people and the tolerant 
and rocfciful spirit of Ishun.* 

A FOSSILIZED THOUGHT 

This doctrine provides premises on which all is founded a 
priori^ and which it is not peimitled to discuss or verify. On that 
basis it constructs a predetennmed edifice whose coherence is as- 
sumed to demonstrate its validity in advance. But the alert reader 
will not fail to notice that the construction collapses once its pre- 
mises are discussed, and that its conclusions are unable to withstand 
even the most summary examination. 

From anoLher point of view readers of works in philosophy or 
jurisprudence are well aware that these doctrines generally are con- 
structs of the spirit and quite distant from concrete considerations. 
Though in themselves coherent and well founded, critical compari- 
son with other intellectual constructs of the same order raises ques- 
tions. That is why the believer must read much and reflect broadly 
and deeply in orcki to sharpen his insight and form his judgment so 
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as to accept critique and reject fanaticism. 

Aware of the risks they would run in discussing their a priori 
positions, those engaged in political Islam employ the tools of ty- 
rants, that is, propaganda and indoctrination. They allow their posi- 
tions to be discussed rationally neither by their followers nor by 
their adversaries. Nor is it allowed to become interested in any 
other thought or logic than their own~if these be the correct ternis. 
Like tyrants they reason in terms of the dictum "whoever is not 
with us is against us." That is, whoever does not behave within our 
objectives is a ciiminal outside the law; whoever blocks our way is 
an impious renegade. 

Pkychialiy cfaaradBiizes schizophrenia as an abuse of logical 
discourse leading to aflinnations aocoiding to one's special logic, 
rather than those which pertain to common sense. This msxgi&ailty to 
conespond to reality results in a dichotomy between the real worid 
and onesdl U one transposes the pathology of schizophrenia from 
the personal to the collective level one has his finger on the nature 
of the sickness which taints the politidzation of Islam with violenoe 
and terror. 

Despite its multiple defects this ideology through manipula- 
tion and indocirination appears in the eyes of many to be closest to 
the truth. Its followers beUeve that it is sufficient to continue with- 
out cease to hammer home slogans in order for their dreams and 
hopes soon to become reality. Despite, or rather because of that, the 
orientation they represent should be examined more closely, what- 
ever be the dangers to which the researcher who dares to enter into 
this area exposes him or herself, if they want to reflect ettectively 
they will understand that only by subjecting their ideas to the test of 
scientific exammation will they be able to understand themselves 
and their doctrine. One can understand oneself or others effectively 
and be sure of tiie truth only on the basis of deep examination, To 

know the other's point of view, even if it be erroneous, is the only 

scientific manner by which to become convinced and therein to 
have confidence in oneself and to have views which are true and 
Strong. As said by 'Umar b. al-Khttab: "One who ignores where 
enor is located deserves to fall into it" 

The principle slogans of political Islam are: "Sovereignly 
belongs on^ to God, the sole judge and l^islatoc; and he who says 
or thinks otherwise is an infidel"-*X3oveaimetit must be aocoiding 
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to divine Law solely and entirely; none of its provisions can be ft- 
mended, suspended or considered rdative or obsolete; if tbe texts 

are obscure one should refer them to the ulamas who alone arc able 
to interpret them and pronounce judicial rulings, religious opinion 
(fatwd s). and judgment. "--"Contemporary society is pagaii and must 
be eliminated entirely"-- "There are only two parties: that of God 
{hizb Allah), that is, the leaders of political Islam and their follow- 
ers, versus the party of Satan (all their adversaries); the former 
should carry on a Holy War {Jihdd) everywhere and without quarter 
or mercy until the government of God is installed." 
Let us discuss these slogans one by one. 

GOD >lLONE IS SOVEREIGN 

When in the course of one of the battles against *Ali b. Abt 
TSlib, Mu'Swiya b. Abi SufySn felt that victory was slipping away, 
his men brandished their Korans on the ends of their lances, thereby 
calling for a cessation of combat and recourse to arbitration (lo^ 
4im). Giving in to the wishes of one part of his troops against his 

own piefcfenoes 'All accepted aibitiatioa The odier part of his 
troops, who opposed this decision, took up arms against him and 

the Moslem community, and thus came to be called Kharijites, On 
that occasion they first framed the slogan "God is the cnly sover- 
ctgn" {Id htOm Wd imh). 

In that specific context the expression signified that recourse 
to arbitration was contrary to the divine will; that the war should 
have been carried through until the judgment (hukm) of God had 
designated a winner. To those who opposed him with this slogan he 
was accustomed to respond: "The statement is true, but you employ 
it erroneously." Today that response still remains best, for if no one, 
especially in tliese times of violent fanaticism, can contest that 
sovereignty {al-hdkimiyya) belongs only to God, this certainly is not 
so in the sense in which the Kharijites understood it. That would 
amount to denying the free will God had given to man, and to 
undermining the punishment due evil-doers in this world and in the 
next Still more broadly, that erroneous conception can be traced to 
the philosophic-theological doctrine of divine predetermination {al- 
quadd ' wal qadar) , according to which to affirm that man can be the 
free author of his acts amounts to placing him on the same level as 
God— which would be a form of polytheism. If that be so then on 
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wiiat basis could man be judged here and in the life beyond? 

Every being endowed with reason understands that beyond his 
own will there is that of God. But he understands also that the 
divine will does not abrogate his own free will and responsibility. 
This is according to all revealed religions: nian decides what he 
wishes and if his will corresponds to that of the Almighty what he 
wishes will happen. But man remains leaponsible before God for 
his acts and choices; he cannot escape tiiis under the claim that it is 
the divine will. When this discussion appeared al the time of the 
Prophet he forbad Moslems to engage in it, aware of the risks of 
division this quand among sophists would raise in his community. 
Oertain persons once again evoked it in the time of *Umar, which 
provoked his anger and warnings against them. 

One cannot keep from recalling here the defendant appearing 
in the criminal court of Upper-Egypt who said to the judge: "ft is 

not I who killed, it is God If God hadn't wanted it, I wouldn't 

have done it. I was but an mstiument of His will" What society 
could survive, what law couM be qiplied in terms of such foolish- 
ness? Certainly, in the last instance sovereignty belongs only to 
God, the sole master of wills and of the final judgment; but in this 
world it belongs to man. 

THE HISTORY OF TUE IDEA OF THE SOV£R£IGNTY OF 
GOD 

The slogan "God alone is sovereign" arose on the occasion of 
a political conflict where it served as a tyrannical political strategy 
for seizing power. Each time it has reappeared since then it has had 
the same meaning. Thus, numerous Kharijite sects have appeared in 
history: Azraquites and Najadat, Ibadates and Sonlntes, etc., ... All 
have always been looked upon by other Moslems as Kharijites, that 
is, as dissidents who by murder and terror have excluded themsel- 
ves from Islam and from the unanimous consensus (ijmd') of the 
Moslem community. All this unfolds as if foigetting the origin of 
the designation in the conflict in which they opposed *A]i, which 
manifests their true natme as dissidents of IslaoL In this sense, the 
teim Kharijite is less a name designating a group of sects than a 

Qualifier tot all diOSe who. bv nmnltwilatina lanrniaaafc and Cimloitiny 

religion m onkr to anive at their political ends, place diemseives 
outside of Islam and its law. 
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The Kharijites have sometimes pretended that they have taken 
up arms against society because it was not governed by *Ali, but 
that was only a politital maneuver on their part. In fact, throughout 
history they have remained opposed to 'All as to all governments; 
they have denied any legitimacy to governments and refused to 
recognize any merit in them. They have done so because at the 
heart of their doctrine lies the rejection of any government which 
does not arise from their ranks. Thus, they authorize themselves to 
spread terror and violence in the community, to spill blood, to out- 
rage every honor and to steal goods. 

In reality, the doctrine of the sovereignty of God in its politi- 
cal derivations has nothing to do with Islam. It appeared first in 
ancient Egypt where the Pharaoh was considered the image of God 
on earth and the sole souioe of legitimate political and religious au- 
thority. Thus, when the courts condemned anyone to death, the 
sentence was deferred to the Pharaoh as the sole person who, in 
virtue of his priesthood, had the right to take the life of one of his 
subjects. If he confirmed the sentence it became liteially a ''judg- 
ment ficom Ood". 

Julius Caesar, wiien occupying Egypt, was seduced l>y this 
concq>t of power and wished in turn to become a divinized sover- 
eign. This provoked a revolt by his lieiilenants and ultimately his 
assassination by his natural son, Bratus. Later in the middle ages 
philosophen and theologians turned to this same notion to legiti- 
mate the power of European princes and kings, explaining dtiier 
that the prince is the shadow of God on die earth, or tiiat they gov- 
ern in virtue of a divine right, or tiutt tiieir aooesskm to die throne 
and their acts aie directed or supported by the will of God. In all 
these cases, the sovereignty of the prince was confused with that of 
God. 

In contrast, one of the greciiesi achievements of Islam was 
precisely to free humanity from adoration of any human authority, 
whether prince, priest or some other chief. Islam neither recognized 
nor imposed upon man adoration of anyone other than God. It con- 
sidered all servitude of man by man, whether freely consented to or 
imposed, as a renunciation of the Almighty and His law. For this 
reason, there is no verse or hadith concerned with organizing politi- 
cal power, granting specific rights to governors or endowing clerics 
with any competencies. Islam has an acute consciousness that politi- 
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cal power based upon a religious right, tends toward a tyranny in 
which men substitute the adoration of a phnce or cJeiic for the 
adoration of the one sole God. 

Partisans of political Islam are the first to recognize this as 
the first effect of Islam. Their devotion begins once they require 
their followers and then the rest of humanity to fall in behind their 
chiefs and their interpretation of the religion. As 'Ali saw very weU, 
beginning from a true word one comes to an erroneous interpreta- 
turn in which men are no longer the servants of God but of another 
man whom they call guide, imam, emir, etc 

Having appeared with the Kharijites, the notion of the exclu- 
sive sovereignty of God was subsequently exploited by the Calebs 
in Older to provide leligioiis legitimation for their power. Mu'awiya 
b, AJbiSufydn^iB^ first Umqryad, said: Hie worid belongs to God 
and I am His Uentenant CoiMeqnentiy» all that I take belongs to me, 
and all that I leave to men is pivdy the efiiect of my fimr." One 
century later, AML Ja*far al-hiansUr, the second Abbasid (754-755X 
said the same thing in other terms: "0 people! We have become 
your chiefo and we command you in terms of die right which God 
has Gonfened upon us and of the authority he has given us. I am 
the lieutenant of God on Ifis earth, and the guardian of His proper- 
ty." The confusion arises, as is evident, from the fiEu;t that the Ca- 
liph (khalffa) came to consider himself the lieutenant of God and 
not the fifth successor of the Prophet, according lo the original 
sense of that term. Further, that formulation is only an Islamic 
version of the theories cited above, where they were described as 
foreign to the spirit and letter of Islam. 

Only too naturally the doctrine against which 'Ali b. Abi 
Talib, good Moslem that he was, had struggled till death, became a 
key weapon by which the usurpers endowed their power with divine 
legitimation and which rebels against all manner of authority used 
to found their claims. Both these cases imply imposing upon God 
and a transgression against Islam in the name of Islam, for in reality 
it is only men who govern and who struggle to gain this power. 
Only during the reign of the Prophet was govenunent that of the 
sovereign God, for according to Islamic dogma Mohammed acted 
under the control and direction of divine Revelation. After his death 
there remained only men, all equal, none of whom was, like him, 
inspired duecdy by Revelatioa. Their govemment is merely one of 
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men: some gain merit when they follow the righteous path, others 
draw guilt upon themselves when they stray therefrom. Any other 
doctrine serves only to surround a government or its opposition 
with d halo of infallibility halo and with a sanctity whose effect is 
to relieve it of all responsibility. 

ISLAM AND JUDAISM 

The instauration of a government of God would mean, it is 
claimed, the exclusive and integral application of His law, for he 
alone would hold title to the right to judge and to legislate. Upon 
analyzing this thesis we will see that it is strongly influenced by 
Judaic conceptions which penetrated Islam through what has come 
to be called the Jewish traditions (isrd' Uiyydt). In effect, of the five 
books of the Pentateuch (Genesis, Exodus, Leviticus, Numbers and 
Deuteronomy) which tradition attributes to Moses» the last three 
contain vay precise rules of law. Due to the very pronounced jurid- 
ical character of the Peatateuch, Moses was called the "legislator" 
aiKl the Torah has been caUed the "Mosaic Law". Moieovei, Juda- 
ism became especially coooemed wilh lelatioiis between men (mm • 
dnaUHf to the point where llie tcnn skaiVa signifies in Judaism 
the fidd of law and the jurisprudence idafed thereto. In contrast* in 
its primary sense as indicated by its root, sharfa is die way or padi 
laid out for us. 

In contrast to that of Moses, die prophetic wori^ of Moham- 
mad is essentially in the moral oider; only in an auxiliary manner 
does it have a juridical dunension. As he said himself *1 am the 
prophet of mercy** and *1 have been sent for the development and 
perfection of moral virtues.** The term mercy (rahma) and its deriv- 
atives are found 79 times in the Koran, in contrast to merely four 
occurences of the term shart'a and its derivatives. This shows clear- 
ly that mercy is at the heart aiid the source of ilie Islamic way: 

Peace be upon you. Your Loid has prescribed for Him- 
self mercy. For whosoever of you does evil and tfwreaf- 
ter repents and acts rightiy, God is forgiving, compas- 
sionate and madful (VI, 54). 

Of the 6000 verses which compose the Koran, hardly 700 involve 
legal prescriptions either in matters of practices of cult or {'ibdddt) 
in matters of lelations between men ifliu'dmaidt). If one limits 
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oneself to these latter one finds only 200, or one thirtieth of the 
Koran, and if of these one puts aside 200 which were abrogated by 
later revelations only 80 remain in force. 

Nevertheless, neglecting that basic difference between the two 
prophecies. Islamic thought conoentnted on die rare juridical ques> 
tions tfeatod by die Konui» daboratiiig around dMsm reflexions, 
judgments and judicial rulings and fatwd*%. All of diis became an 
integral part of die sharfa or Islamic Law to die point diat today 
by sharta is understood essentially Islamic jurisprudence ifiqh). 
Fofgotten is its primary sense of the wi^ or route laid out: Then 
we placed you upon a road coming from our command; so aUow it" 
(XLV, 18). This is an indisputable judgment upon Islam, namely 
that it is a deviation from the proper nature of Mohammad's proph- 
ecy. 

What rules of law does one find in the Koran? In penal mat- 
ters there are only four Koranic penalties or punishments {hudud): 
for theft (sariqa), for fornication (zind), for callumnious imputation 
of fornication {quadhf)^ and for brigandage {hiraba)-ip\ufi the law of 
the talon specified only for homicide (its application to assaults and 
personal damage is the result of the Judaic imprint). In civil matters 
there is one verse about selling: "Allah has permitted selling and 
forbidden usury" (II, 275), which does not determine the precise 
sense to be given to these notions, and another on obligations: you 
who behave, write down the debt you incur along with its stated 
time ..." (0, 282), Finally, reganiUng personal statutes the Koran 
fixes the rules of marriage, divoice and inheritance, all of which 
have occasioned important effiDfts at interpretation in Islamic juris- 
prudence. 

If the legislative aspect had been more importam than the 
ethical Bspect for the Koran it would have contained much more 
numenms, precise and complete legal rules. Oertaiiily, the prescrip- 
tions found diere must be applied and In a proper manner; but there 
is no reason lo focus upon diem to die negilect of the most impor- 
tam part of die Koran, naoM^, educd vahiea and mercy, llie Konui 
is concerned abowe an to form the Gonsdenoe of die believer and to 
render him vigilant as regards his own bdumoar, "Yes, God or- 
dains justice, beneficence and liberality regarding one*s relatives; 
He forbids indecency, dishonor and rebellion" (XVI, 90); "He will 
surely demand an account of all, namely hearing, sight and heart— 
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all of those shall be examined" (XVII, 36); "Read your book! It is 
sufficient today for giving an account of yourself' (XVII, 14). Fi- 
nally, it must be stressed that even the verses with a legal sense do 
not stop at stating rules, but always insist on faith and moral con- 
sdeoce which should have piecedeoce over these rules: 

M yoa divofoe wives before you have toodied tfiem and 
you have already paid what is due them, give them one 
half of what you have appointed, unless it be they 
forego it or the one who holds the marriage contract 
does so. To forego is more in keeping with piety. For- 
get not to exercise generosity one toward the others. 
God sees perfectly what you do (II, 237). 

THE NOTION OF BVm IN THE KORAN 

The term hukm in the context of the Koran does not mean 
political authority as it would in modem languages, but the judicia- 
ry in the sense of deciding instances of litigation ("God commands 
you to pay back deposits and to judge and in accord with justice 
when you judge between men" (TV. 58) and "God will judge be- 
tween them and resolve their dififeiences" (XXXIX, 3), or wisdom: 
"When Joseph attained maturity we gave him wiadom and knowl- 
edge'* (Xn, 22X or as regards the prophet: "Those are the ones to 
whom we have given the Book« Wisdontj and Prophecy" (VI, 89). 
The idea of political authority is cxfmaoA in the Koran by the term 
amr (antfaorityt command), whence amlt (chief or "emir*'). This 
designates the one who holds political antfaority, whence die tide of 
omDr ai-mu'mintn (connmander of die believen) given to the Gdiphs 
since *Umar b. al-KhatdttK This is conoborated by die usage of 
diese tenns by the first Moslems as indicated by the woids of AM 
Bakar alSiddtq, die first Catiph (632-634), a Utde befoie his deadi: 
**I would have preferred on die day of die sa^^at Bani Sd'idtf to 
abandon the Command {hMid l-amr) to *Umar b. aI-Khatttt> or to 
AbU 'Ubaydda b. al-Jarrdh so that he would have been the chief 
iamtr) and mc his lieutenant {waztr). In the same sense, when Abu 
Bakr wished to make 'Umar b. al-Khattab his successor he said to 
the Companions: "Deliberate among yourselves regarding the Com- 
mander {hddM l-amr)." One finds this expression numerous times 
and always in the same sense in the proposals of *Umar b. al-Khat- 
tab and of 'AH b. Abi IMb. 
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In a Koranic context then one cannot inteipret the notion of 
hukm in the modeni sense without gftvely altering its meaning. 

THE USUPRATION OF THE DIGNITY OF THE PROPHET 

Let us return now to the judiciaiy: if one daims thai only 
God can judge disputes between men, we must note once again dut 
tlie niles of law of divine origm found in the Koran are insuCBdent 
in number or precision to enable one to decide cases. Tlius, one is 
forced to have recourse to elements drawn from hunun sources. 

Those who follow political Ishun always invoke the same 
verses m this regard, namely, "No! by Lord! They will not bdieve 
till they make thee judge regarding their disagreement Then they 
will not find in themselves the possibility of escaping what you 
have decided and will surrender totally" (IV, 65)~and "We have 
sent down on thee the Book with the truth, so that you mayest 
judge between people according as God has shown you" (IV, 105). 
In those two verses God addressed the Prophet and him alone. The 
first denies the name of believer to Moslems who do not make 
Mohammad the judge of their disputes, or who would not enforce 
his decision. There is nothing surprising there: the Prophet who re- 
ceived the revelation should be the sole arbiter of differences aris- 
ing in the society of the first believers in order to guarantee its 
stability. One cannot say on that account, however, that one loses 
the character of being a believer if he does not hand over voluntari- 
ly to another man, no matter how wise and highly placed, the set- 
Uing of his a^sirs. There would be in this a strange abuse of power 
hidicating that one who suggested it had no sense of the fidd of 
justice. Mote gravely, il indicaies that he would assume for himself 
a coinpeieacy ea^Udtly reserved by Ciod fbr the Prophet God ad- 
dressed only the Prophet and no bdng endowed with reason could 
pretend to the vision that God dedaied he had given to Muhammed. 

An analogical Int erpic iaii on of verses exclusively concerned 
with the Prophet is an exiremdy grscve matter, for it results in efiisct 
in usurping both the dignity of the ftophet and the prerogatwes of 
God. What is femaricaUe here is tfaattfae preachers who ue such a 
p roced ur e consider themsdves hi a privileged idation to divme 
Revelation. Sometimes they suggest to their close associates that a 
new idea has been revealed to them through direct access to the 
heavenly spheres. At other times this appears indirectly through a 
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slip which aUows the claim to be seen explicitly. Thus, one of them 
wrote that once his group had won, "the warlike Surahs would 
come tumbling down and the clack of their verses would announce 
the rumbling of arms." Such implicit claims that the speaker has 
received or prepares to receive as a new revelation closes off any 
further discussion. 

Perhaps it was to such usurpers that the following word of 
God was destined— "Say: shall I tell you whose acts are the most 
useless and who will be the greatest losers in their life in the world 
although they think they acted well?" fXVIII, 103-104). The least 
offensive aspect of such an attitude is not that it is difficult to know 
whether such ignorance is pretended or real. Whichever it is, it 
clashes with the attitude of the Prophet whom Islam has always 
considered to be in a permanent relation with Revelation but, none- 
theless, who always affirmed that his judgmeat could not be likened 
to a divine judgment As the hadith or prophetic verbal tradition 
specifies: **If fiiced with two positions* and I happeacd to judge 
wrongly in favor of the most eloquent person, he would not for that 
reason escape that part of heU which he deserves," In other words, 
the judgment of Muhammad, despite his dignity as a prophet, le- 
mains that of a man and not of God 

TH£ PROP£R METHOD OF KORANIC EXEGESIS 

Those who insist upon the thesis of the soveieignty of God 
refer constandy to a verse aocoiding to which ''those who do not 
judge people according to what God has revealed" are "unbeliev- 
ers," "unjust" and "perverse" (V 44-48). This is perhaps the most 
revealing example of the deception to which, for purely political 
purposes, they subject the meaning and purpose of the Koran. To 
understand the real meaning of a Koranic text one must attend to 
the circumstances of its revelation {asbdb al-naidl). Specifically, 
those verses were revealed when the Jews of Medina, after having 
asked the Prophet to arbitrate a matter of fornication concerning one 
of their people, hid the penalty of stoning foreseen by Judaic law 
for such cases. As the best exegetes have seen clearly,' the people 
of the Book are the sole referents of these verses. But when one 
cites those exegetes to those who wish to pervert the sense of these 
verses in order to excite the crowd, they try to escape by slight of 
hand or unknown glosses-if they do not purely and simply impose 
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upon these verses their personal interpretation. But may one inter- 
pret the Koran and the Islamic Law (sharVa) in this manner without 
any rule or method? 

The first rule to respect in the exegesis of a Koranic verse is 
that it must be related to an examination of the circumstances of 
Revelation. The early Moslems understood that very well. It is 
rqpoded that 'Umar in a moment of solitude asked himself why 
divergent opinions arose widiin the Islamic community {Ununa) 
although it had only one Prophet and one qibUt, He confided in Ibn 
'Abbds^ who told hhn: 

The Koran was revealed to us and each time we read a 
verse we know what is behind the revelation. But after 
us will come peoples who will continue to read these 
verses while having forgotten the context. This will 
provoke divergent readings which will degenerate into 
mtenwcme quands. 

That is why the Companions and the followers were careful to 
record the circumstances of Revelation; when that was lost they 
preferred to refrain altogether from commenting on the passage. To 
those who would ask for clarification they would say "fear God and 
be pious, because those who knew how the Koran was revealed to 
us are no longer of this world." Is there any better response than 
this to the conflicts which today divide the political scene in the 
name of religion? 

What is taking place today in Egypt and in the whole Islamic 
world goes far beyond a simple quarrel regarding exegesis. It is 
really two visions, two radically opposed methods, which confront 
eadi other. The first method which has been recognized by famous 
ocegetes is that of the Companions and Followers who had no other 
objective than to realize the true idigioiL The second is that of the 
schismatics and tyrants whose only concern is to upset people so as 
to seize power in the name of religion. 

An essential characteristic of the second method consists 
precisely in detaching the vers^ fitom their context on the basis of 
the rule of Islamic juriq^radence (flqh) in terms of which "the gen- 
eral sense of a Koranic term should take precedence over that sug- 
gested by its circumstances.** On this basis they interpret a verse in 
an absolutist and historically developed manner on the sole basis of 
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its internal semantic constniction. 

It should be noted that this latter approach is only a rule of 
Islamic jurisprudence (figh) posed by jurists aiul not a prescription 
of islamic Law (shari'a) issuing from the Koran or the Islamic 
community (JJmma). It began to be imposed with the birth of the 
literalist current which, in turn, it nourished. Today it has become 
the favorite exegetical method of preachers. Jurists who proposed 
this literalist rule, however, always neglect to specify that the Koran 
is one whole of which each part should be interpreted in the Hght of 
all the others. This contradicts the literalist approach which, were it 
to prevail, would reduce the Koran to no more than a conglomera- 
tion of scattoed and often even self-contradictory verses. In sum, 
one would come to conclusions foreign to Islam and unintended by 
the Kofan. The best example of this would be taking the temi 'to 
judge' (yahkum) in V, 44-48 in the modem sense of governing. 

The sole alternative to tliis exegetical method elaborated by 
classical jurists and now in fiivar among die cadremist cunent is 
that of our pious anoestois and of die Kocan itself. For if one re- 
sponds to the extremists in like manner, one reinforoes thdr argn- 
ment and falls into die same impass as diose jurists (vtona's) whom 
th^ accuse of contradicdons, abandoning the foundations of Islanaic 
jurisprudence (fiqh) and being at the service of power. In fiict» there 

ttolle element of truth in these aocuMtions bfOHiiifi the e xt rem i st 
preachers acc^ the pfincqile of literal ex^esis in order to isolate 
the verses from dietr context* so that diey could be used in their 
political slogans with a broad meaning they do not possess. But just 
as the jurists who proposed the rule were not able to restrict its 
application within the limits of a proper exegesis, neither were they 
in position after the fact to oppose such twisted utilization by ex- 
tremists. 

THE TEMPORAL RELATIVITY OF JURIDICAL RULES 

Those who follow political Islam claim to follow an integral 
application of divine law and deny man all power for creating 
norms. They do not allow that any disposition of divine law can be 
amended, suspended or considered relative. Any such enterprise is 
considered by them to arise from infidelity ikirfr)^ as are the laws of 
Egypt and the other Islamic countries. Such affirmations could 
come only from people ignorant both of Islamic jurisprudence and 
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of Egyptian law. 

In fact, as seen above, the prophecy of Muhammad is above 
all a prophecy of mercy; to limit it to its normative dimensions 
would be to make Islam an Arab version of Judaism. If God had 
wanted le^ leave man a definitive and atemporal Law, prescriptions 
conccming everyday life (mu'dmaidt) would have sufficed to fill 
the Koran. But in his great wisdom, he expressly left to the Islamic 
community (Umma) the work of legislating on the basis of reason 
in function of the needs of place and time. Because rules of law by 
their very nature cannot have that universal iq)plication chatacteris- 
tic of idigion, the Koran is limited to general rules. This protects 
Islam ftom becoming, as did Judaism, a tempoiaiy tiibai Islamic 
Law (sharPa) whose oiigimd rules needed to be conected and 
amended in the Talmud in order to be aUe to continue to be ap- 
plied. 

When in the 9tfa century the Imam, al-ShSfi*t, left Iraq to take 
up residence in Egypt, he understood well the need to modify his 
legal doctrine and did not hesitate to do so. What transformation 
will be needed today then, some twelve centuries later, when Islam 
has come to be diffused throughout die entire worid? 

A LAW D£V£LOP£D BY MEN AND FOR MEN 

Muhammad, who understood perfectly the nature of his pro- 
phecy, himself practiced ijtihdd or independent opinion'" and 
urged his companions to do so. The Islamic community (Umma) 
has developed its laws through interpretations of jurists, governors 
and judges and on the basis of the general laws enunciated by the 
Koran: that body of legislation is none other than Islamic jurispru- 
dence (fiqh), which is wrongly termed Islamic Law {shart'd). 

Thus, in matters of personal law, original thinking or indepen- 
dent opinion {ijtihdd) led to the intervention by a judge in divorce 
(which according to the Koran is pronounced only by the husband), 
to the ability of the spouse to declare divorce herself (whereas the 
marriage contract confers on ha the 'isma or marital rights), and to 
the legal definition of the reasons for divorce (material difficulties, 
harm suffered and absence). Similarly, *Umar b. al-Khattib made 
ineversiUe a divorce by a triple declaration making this the equiva- 
lent of three successive divorces. This rule was later inverted by the 
institution of muhaiUl^^^ which is contrary to the sfmt of the Is- 
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lamic Law (shart'a) and the prescriptions of the Koran. 

It was also on the basis of original thinking or independent 
opinion {ijtihdd) by jurists that the rights to succession oi a brother 
and half-brother were equalized and endowments {waqfs) initiated. 
Thereby an owner can unconditionally render his possessions in- 
alienable, whereas the tradition regarding the Prophet foresaw only 
a charitable waqf based upon putting goods at the service of charita- 
ble works. In reality, private waqfs serve especially to escape the 
rules of inheritance. 

In civil matters, because the Koran states only two general 
rules (the prohibition of usury and proof of debt) practically ail civil 
and commercial relations have come to be stnictiued oil the basis of 
indefGodeat opinion (H/tihdd) by jurists. 

In penal matteis the Rofan prescribes only four penalties (for 
lobbeiy, calumnious accusation of fomicatioa against a manied 
woman, fomication and plunder). Jurists have subsequently deter- 
mined the conditioos for the application of these penalties. They 
have extended tlie penalty for the calumnious imputation of fornica- 
tion to cases coooeniing men. On the basis of the tnditioii legaid- 
ing the Ftophet (Smina)^ they imposed tlie penal^ of stoning to 
fornication wheraas tlie Koian foiesaw only scomgu^ and theoreti- 
cally Konuuc prescriptions should prevail over diose of the tradi- 
tions regafding the prophet {Surma). They also prescribed the condi- 
tions for tlie application of the legal penalty for aposta^ mentioned 
In the two hatBths, 

Lastly, it was 'All b. Abi Talib who set the penalty for taking 
alcohol. Though the Koran and the Sunna or tradition regarding the 
prophet had forbidden alcohol to Moslems they had not specified a 
penalty for one who broke the prohibition. This then is not a Kor- 
anic penalty (hadd) as is generally claimed, but a civil one {tazir). 
This last institution {ta'zir\ itself a creation of the jurists, permits 
the Islamic community iUmma) and its rulers, without any reference 
to the religious Law, to penalize any act they judge dangerous to 
the community. 

In other words, looked at from the point of view of Islamic 
jurisprudence, all the penal legislation actually in e£fect in Islamic 
countries comes from dvil penalties. 

There is nothing surprising here given the extreme practical 
difficulty of finding* realiaeed simultaneously, all the conditions to 
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the application of Koranic penalties. In fact, when the Koran ap- 
plied the principle of the talon exclusively to injuries, wounds, 
blows and homicide, the jurists turned lo the adage "the religious 
Law of our predecessors is valid also for us" in order to adopt the 
principle of the talon ("an eye for an eye, a tooth for a tooth") 
found in the Toiah. In view of the above, who could pretend that 
the Moslem conimunity does not set for itself its principles and 
rules of law, in other words, that it does not govern itself? 

THE SUSPENSION OF KORANIC PRESCRIPTIONS 

Let us pass now to the thesis that to suspend a Koranic pie- 
scrqytion or assert its relativity in time is equivalent to a profession 
of infiklelity. That accusation is contradicted both by religion and by 
historical reality. The very principle of abrogation (naskh)^ which is 
stated in the Koranic nil^ relating to everyday life {nm'dmaldt) in 
virtue of which a newly revealed rule abrogates its predece s sor, 
attests to the relativity in time of certain provisions and that die 
supreme legislator sees the need that they be changed once the 
reason for their establishment ceases to exist. This holds true only 
for the verses which effectively have been abrogated. But instead ut 
mechanically replacing the abrogated rules by new ones as do most 
jurists, there is need to reflect on the implications of this notion of 
abrogation. In this light it can be seen to support a principle of real 
evolution of norms. This means that in reality Islamic legislation is 
in perpetual movement which Moslems must constantly follow. In 
reality they have always done so through the intermediary of Islam- 
ic jurisprudence (fiqh). Rather than state clearly its general theoreti- 
cal basis, however, they have preferred often to take refuge in sub- 
terfuge and evasion. 

One example concerns the Arab tribes which did not immedi- 
ately convert to Islam. The Koran recommends that Moslems buy 
their neutrality and goodwill by giving them a part of the alms. 

The alms are only for the poor and needy, those whose 
duty is to collect and dispense them, those whose hearts 
are to be enlisted, the ransoming of captives, debtors, 
for the fight for God s way, and the traveller. Thus God 
ordains, who knows and is just (IX, 60). 

Muhammad and then AbO Bafar applied this law, but *Umar b. al- 
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KhattSb stopped paying these parts of the ahns although the rele- 
vant verses were of divine obligation and no later verse could be 
considered to have abrogated them. Yet no one ever claimed that 
'Umar was an infidel because he thought that a Koranic prescription 
might be tied to specific circumstances and consequently might 
cease to be applied. On the contrary, Islam should be proud of that 
initiative which clearly demonstrated the importance of independent 
opinion (ijtihdd) and showed that it could go as far as interrupting 
the application of a Koranic rule not abrogated by a later verse. 

It was by an exercise of independent opinion (ijtihdd) also 
that 'Umar b. al-Khattab decided during a year of famine to sus- 
pend the application of the penalty for theft. It has been claimed 
that he did not in fact suspend it, but only scrupulously respected 
the conditioiis for its application. That th^is is not seriously tena- 
ble, however, for it implies that *Uinar continued to examine case 
by case ifae instances of theft insisting in a nune exigent manner 
that the condition for the application of punishment be scrupulously 
verified. But that was not at all die caae. *Umar simply proceeded 
to suspend the penalty. Since then and through die whole history of 
Islam that penalty has been applied only most excqytionally. This 
shows that under his mfluence Islamic doctrine itsdf veered toward 
a total suspension of that penalty. Nevothdess, no one pretends 
that *Umar and after him the entire Islamic community (Umma) had 
renounced the faith. 

Finally, *Umar forbade "marriage for pleasure" (zawdj al- 
mut'a\ a form of temporary union which did not involve any of the 
ordinary effects of marriage. This did not impede the shiites from 
authorizing such a marriage based on the verse: "Pay the marriage 
portion prescribed for women whom you have enjoyed" (IV, 24). 
Though 'Umar's interdiction constituted a suspension of an unabro- 
gated Koranic rule, should this be considered as an act of infidelity 
on his part and all the Sunnites? Under the banner of an integral 
application of the Islamic Law (shartd) should one reinstitute that 
fonn of marriage? 

Another example is the initiation of private endowments 
(waqfs). It was noted above that this introduced a modification in 
the law of succession amounting to a suspension of a Koranic rule. 
The surprising thing is that Islamic thought considers this institu- 
tion, though contrary to the rules of Islam, to constitute one of its 
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integral parts. Indeed, it has achieved such importance that in more 
than one Moslem country a govemnient ministry has been constitut- 
ed for this. 

Finally, the Koran says that "God has permitted selling and 
forbidden usury" (II, 275). Though that authorization of selling is 
unequivocal, the Islamic jurisprudence has nonetheless forbidden 
certain forms of selling such as selling as a single unit the fruit 
from a tree {muzdbana), sale before harvesting (fltuhdqala), the sale 
of a set portion before the harv est (muzdra'a), etc. This has consid- 
erably restricted the authorization in the Koran, but has not caused 
any accusation of infidelity. Similarly, there is no doubt that the 
Koranic dispositions legaicUng slaveiy could avail only while slav- 
eiy existed and should not survive its atxdition. To otSct the con- 
tmy would amount to saying that slaveiy oinst be f oicver a part of 
Islam, that its regulation is not subject to the dicumstanoes of his- 
tory and therefore that its abrogation (in Egypt by the decrees of 
August 4, 1877 and Jan. 21, 1896) was heresy. 

All these exan^les show that the tendency to create norms by 
means of indqiendent opinion {ijtihdd) is based on the Koranic 
nodon of abrogation. 

EGYPTIAN LAW CORRESPONDS TO ISLAMIC LAW {^UA- 
RfA) 

As we have seen, the term shari'a, which in the Koran signi- 
fies "The Way", came to designate all Islamic jurisprudence as this 
has developed through history. Egyptian law is in conformity with 
the Islamic Law (shart'a) and with the Islamic jurisprudence this 
involves. In regard lo statutes concerning the person Egyptian laws 
affectively are borrowed directly from the rules of the Koran and 
the tradition regardini' the Prophet {Sunna), along with the juridical 
principles our legislature has judged to be in accord with the needs 
of Egyptian society. Similarly, in civil and commercial matters all 
law is in conformity with Islamic jurisprudence iflqh) and the Is- 
lamic Law (sharVa), except on two points, namely, (a) the question 
of interest, which some liken to usury which was prohibited and Q>) 
insurance contracts, which some chum are speculative contracts. 
Such questions need to be resolved by setious independent opinion 
(i^hdd) on the foundations of justice and not by pofemical quarrel- 
ing. In penal matters all Egyptian legislation is based on what b- 
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lamic jurispiudence (fiqh) calls civil (Ufztr) penalties for inaliility to 
fulfill all the conditions for the application of Koranic punishments. 

In these circumstances to say that the Law of God ought to be 
applied integrally, and tliat to fail to do so-even in regard lo one 
aspect-is to be an infidel, is but a low political maneuver to which 
the extremist theoreticians of political Islam turn when they are 
forced to move beyond generalities and to state just what they mean 
by "the application of tfie Islamic Law (sharVa)". It would seem 
they have no other plan than to brand as infidel Egyptian as well as 
any other society, and that in order to do so all means are good and 
any manner of attack is permitted. 

In this regard a favorite argument for accusing the Egyptian 
legislature of infidelity is that it does not forbid the consumption of 
alcohol Certainly, the Koran invites the believer to abstain: "Wine* 
games of chance, idols and divining rods are abominations and 
works of Satan; avoid them ..." (V, 90). But neither the Koran 
nor the tradition regarding the Prophet (sunna) specify a sanction. 
Thus, in the eyes of Islam, it is a sin from which the believer is 
invited to absttin, and in this rogasd he is leqKmsible before his 
soul, conscience and Ood. This is the best way lo prohibit alcohol 
As can be seen from the cooununai prohibition of akohd earlier In 
the United States and of drugs now throughout the world, penaliz- 
ing this ^pe of behavior, ntther than suppressing it, only intensifies 
criminality. 

Faitfafhl to the ^roach of tlie Koran, the Egyptian legislature 
considers the oonsumptioii of alcohol not as a bad act, but as a an 
whose remedty it leaves to religious education and to the conadeaoe 
of die bdiever. As we have seen, the penalty for the consunqrtlon 
of alcohol foreseen by Islamic jurisprudence is not found in the 
Koran, but is civil. It is set by the Islamic community (Umma) ac- 
cording to the circumstances, and is subject to modification or 
emendation by the legislature as it judges. This is exactly what 
Egyptian penal law did when it penalized public drunkenness and 
its related conduct 

CAN LAWS THEMSELVES BE INFIDEL? 

The thesis according to which Egyptian laws might be termed 
"infidel" and those who apply them "unbelievers" is an open appeal 
to revoU; moreover, it is absurd. Rules of law, in contrast to scien- 
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tific laws or ixiathematical tbeoiems, are pine norms. It would be 
absurd to qualify tbem as faidiful or unfidthful any more than one 
could call the products of technological dvilizatioa (such as televi- 
don) infidel or heretical. These nonns, theories or structures are 
only neutral instruments which, according as they are conecdy or 
incofiecdy employed, can be conducive either to ftith or to infideli- 
ty. Tliose who accuse of infidelity Egyptian laws and all who sub- 
mit to them only hurl anathemas without advancing the least begin- 
nings of proof. For Egyptian laws are in confonnity with the Islam- 
ic Laws {shan u) no matter what sense one gives it, except on some 
points where independent opinion (ijtihdd) suffices to resolve any 
inconsistencies. 

If by the infidelity of Egyptian law one means the fact that it 
has been borrowed from the French legal system, then one mani- 
fests an ignorance and fanaticism which can only damage Islam. In 
duth, Egyptian law has borrowed only its form from the French 
legal system, while its basic positions are exactly those detennined 
by the difEereat schools of Islamic jurisprudence {fiqh). 

Islamic civilization has borrowed in many ways from preced- 
ing civilizatiofis (Persian, Byzantine, Indian, Egyptian . . . ) without 
Moslems ever considering such borrowing to be impious. The Ko- 
ran itself has not hesitated to draw its norms frooi the common 
lesouioes of civilization whenever it considers this he^M for Mos- 
lem society. Hius, the amputation of a hand, the Koranic penalty 
for theft ("cut off the hands of male and Hsmale; it will be redibii- 
tion for what th^ have commitied and a punishment from God" [V, 
38]), was used in ancient Egypt against tyrants and rebels to dis- 
suade them from taking arms. Later it was extended to forgeries of 
public or religious documents. One finds it again in the code of 
Hammourabi for one who raises his hand against his parents. Final- 
ly, it was practiced before Islam in the Arabian peninsula, notably 
at Mecca. In all those cases one finds the idea thai to ajiiputate the 
hand eliminates the instrument by which the crime was committed. 

If the Koran is not forbidden to borrow from "pagan" legal 
systems why should borrowing from the laws of a Christian country 
be considered infidelity if such borrowing would be techmcaily 
more effective for the solution of extra-religious questions, and in 
ways that do not contradict the sharS'al 
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THE NOTION OF INFIDELITY (KVFR) 

The origmal meaning of the term "kicfara'' was to cover or 
hide, whence its sense of ingratitiide ("Some of you assign partners 
to [or treat other things equally with] their lord, showing thereby 
contempt [ku/r] for what we have given them" [XVI, 54-55]). This 
means to deny God or ingratitiide toward God, and thus diough it 
could mean to be un£ufhful or unbelief, its meaniog is not resrided 
to that Thus, in the dictionary Usdn al-'Arab under the root kttfr 
one reads that Muhammad said: 

I saw that the majority of the denizens of hell were 
women by reason of their ingratitude. When he was 
asked if this was ingratitude toward God (that is to say, 
unbelief or h^) he responded: no, their ingratitude for 
the good done for them by thefar spouses. 

Taken in this sense, the famous verse: "unbelievers are those who 
do not judge man according to what God has revealed" (V, 44) 
signifies that those people of the Book who do not judge according 
to the norms set by theu- Book are hiding or ignoring tlieir own 
Book, but not that they are infidels before God. 

Hence, taking account of the Koranic sense of the term, a true 
Moslem should proceed with the greatest caution. He should keep 
in mind the prophetic verbal traditions (hadUh\ according to which 
"when a Moslem treats his co-reltgionist as an infidel, he himself is 
the infidel (if the accusatiott is not justified)." Moreover, it is non- 
sense to say that laws, theories and other inanimate objects are 
"infidel" since one cannot demand that tfiey believe in God; that 
tenn must be reserved to bdnp imbued with conscienoe. 

From the dawn of Islam, kharifites have tended to employ 
this term wroiigly and too fi^ly. On die basis of divine command- 
ments they fed justified in treating as infidels all their adversaries, 
and even more generally all Aose who according to them commit 
the slightest fiiult or the digfalest violation of rdigious law. This Is 
contrary to the word of God: "You who have fallen into excesses to 
your own detriment, do not despair of God's mercy; God forgives 
all sins; He is the All-forgiving and All-merciful" (XXXIV, 53) and 
God will not forgive associating anything at all with Him; of less 
serious sins he forgives whomever He wills" (IV, 48). 

It is nonsense to call a law "infidel", but to say this of those 
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who apply it and submit to it is to incite to crime and anarchy; it is 
a declaration of war on Moslem society. Ail such actions are the 
work of persons who know nothing about law and the Islamic Law 
(shart'a). One can but regret that in their hands Islam, a religion of 
tolerance and of mercy, is transformed into an instrument of terror. 
It IS that image of hate, which always attracts the most atteation, 
that both Moslems and non-Moskms retain of Islam. 

THE ABSENCE OF CLERGY IN ISLAM 

A central thesis of political Islam (found also among certain 
jurists who wish to anogate to themselves a monopoly of the true 
leligiott and to instimte a dcigy in Islam) is that the only authorita- 
tive exes^sis, religious opinions ifittwd) and judgments are those of 
the experts in the religious sciences (ahl al'dhikr)^ that is to say, 
themselves. Th^ say this in vulue of the verse **^dc the eiperts in 
the religious sdenoes if you do not know** (XVI, 43 and XXI, 7). 

In reality, what does this expression mean? In the Koran tiie 
term dhikr (remmd or invocation) can have many meanings. Some- 
tunes it means the divine word in general: *'We who have sent 
down the Remembrance, and we are its guardians" (XV, 9). At tflis 
point it is the Koran itself: "We have made to descend upon you 
Remembrance so that you could nvdkt clear to mankind what was 
sent down to them" (XVI, 44j. At still other times it is the Torah 
"we have written in the Psalms, after Remembrance: Truthfully, 
my just servants shall inherit the earth" (XXI, 105). In the two 
verses cited here it is the Torah or the whole set of books prior to 
the Koran which is referred to. There the verses say, in effect: 
"Earlier we sent men whom we inspired. Ask those to whom the 
Remembrance was addressed, if you do not know." That is, ask the 
Jews and the Christians about the prophets whom God has inspired. 
Naturally, at the time of Muhammad, religious jurists or ulamas did 
not exist who could be the ones refored to by those verses. Those 
who today twist their sense in order to serve their personal ambi- 
tions can hardly hide their desire to corrupt the juridical and politi- 
cal ocdefs of society. 

Islam has always managed to avoid constituting a clergy 
imder whatever fofm; for Islam, every pious Moslem is a cleric. 
Christianily, in contrast* does have a theo]ogy» that i8» an ensemble 
of apecnlative thought constituting a dogmatic acienoe in the study 
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of which their doctors of religion are specialized. Islamic dogma is 

so clear and simple that it is available to each person without philo- 
sophical effort or theological theorizing. There is in Islam then no 
science/religion (theo-logy) of which the ulamas could be consid- 
ered to be the proprietors. Instead, there are only some sciences 
relating to religion, such as Koranic exegesis, philology. Islamic 
jurisprudence ifiqh) and its theory {usUl al-fiqh), the science of the 
traditions of the prophetic verbal traditions {hadith), etc. Only, 
through an incorrect use of language, could one be called a special- 
ist in one of these sciences or a doctor of religion in general 

IN PRAISE OF DIFFERENCE 

The political Islamists claim that by integrating the oiriiUQiis 
and doctrines of Islam around their own doctrine they will give it 
greater force. That idea is proven false by the entire history of 
Islam which shows, to the contmy, that very fortunately Islam 
always has been and always will be a cnidble of the most varied 
schools, doctrines and ideas. Prom the dawn of Islam the first sa- 
vants disagreed on questions whose evolution seems now so evident 
that it is di£Scult to imagine that they could be disputed. Today, 
some would have us believe tfuit every dissident opinion is imfoous, 
whereas the Koranic eaqneasions are not set immutaUy and for all 
eternity, but are composed of wocds which everyone tends naturally 
to understand and interpiei accoiding to his or her own outiook. 

These divergences of opinion can concern the meaning of a 
term. Thus, in the verse "Be assiduous at prayers and at the middle 
prayer" (TT, 238), "middle prayer" can equally well be understood as 
that of noon because ii idiis in ilic middle of the day, or that of the 
afternoon because it falls between the two morning and the two 
evening prayers, or that of sunset because it includes a median 
number of prostemations or, finally, that of evening which is situat- 
ed b€iv.een the two prayers and which must not be abbreviated, etc. 
Similarly, in the verse "The Spirit proceeds by the command of my 
Lord" (XVII, 85), "the Spirit" is understood by some as the spirit of 
man and of animals. But for Ibn 'Abbas, cousin of the Prophet, it 
meant Gabriel (because he is the Holy Spirit^, whereas for his 
grandson, Hasan b. *Ali, it meant the Koran as in the verse "Thus 
we have revealed a Spirit which comes by our conunand" (XLU, 
52). 
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Judicial prescriptions also have given rise to multiple contro- 
versies. To cite but one example, let us look at the prohibition of 
alcohol (khamr). When 'Umar b. al-Khattab resolved to punish a 
Moslem named Abu Jandal who admitted to having imbibed, Abu 
Jandai defended himself by invoking: "The food and drink of those 
who believe and do good does not involve sin," the verse "pfovided 
that they fear God, that they believe, and that they do good," and 
then "so fear God and believe" (V, 93). Feeling that he satisfied 
these conditions, Abu Jandal pretended he had not done anything 
illicit However, on the basis of a disputed intopietation of this 
vene by Ibo Abbfts-accoiding to which it applied only to Mostems 
who had consumed forbidden drinks prior to the revelation of the 
prohibition-'Uniar decided not to accuse Abd Jandal of mfiddity 
but to apply a civil penalty. 

At die beginning of the second century of the He^ the 
diqnite took on greater breadth. A majority of jurists, on the basis 
of the etymology of khamr, interpreted the prohibition as coverhig 
everything that obscures one*s reason. They invoked the prophetic 
verbal traditions (hadith) : "Everything that makes one drunk is 
illicit, just as it is illicit to consume a small quantity of thai which 
inebriates when taken in large quantity." They disagreed in this with 
Abu Hanifa for whom the meaning of khamr should be limited to 
"fermented drinks produced from grapes, " the only type known to 
the Arabs at the time of Revelation. According to him no drink 
obtained by the fermentation of such licit materials as wheat, bar- 
ley, com, honey, figs or sugar cane qualified as khamr and should 
be declared illicit. Nevertheless, by analogy whatever inebriates 
should be punished by the same penalty. In other words, it is not 
the product itself which is illicit, but the drunkenness which results 
when it is abused. 

That was the situation at the time of triumphant Islam: opin- 
ion against opiruon, indqiendent opinion against independent opin- 
ion mtUidd^ even on the most delicate issues. The Islamic commn- 
niiy (Umma) aooqMed this with a remarkable breadth of vision and 
openness of spirit, without anathemas or calls for anyone's nonrder. 
Such calls woe heard only when the tyrants usurping power, or 
rebels covetmg it sought to exploit religion to political goals. This 
is the case at present with those who wouki support by violence and 
terror the politidzation of religion. Exocfi for such situaticms, die 
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Islamic community has always been a mcxlel of tolenmce and free- 
dom of expression. 

EXTRA-POLiriCAL CAUSES OF EXTREMISM 

Today, extremism is a universal phenomenon, and one can 
consider Moslem extremism as a part of that world-wide wave. 
What constitutes its originality, however, is its aspirations to seize 
power, which, like KJiarijism, is characterized by a confusion of 
relipion and politics. Though the political element is decisive here, 
other essential factors of a cultural, social, intellectual or psycholog- 
ical order should not be neglected in explanations of this phenome- 
non. 

Bedouin Islam Against Urban Islam 

Cunently, the Bedouin Islam of the first century of the h^giia 
IS cootF&sted to the urtNUi Islani of the following two centuries. The 
contrast of these two successive models holds true when seen syn- 
cfaromcaUy, and in Ae Islamic wodd today both models are found. 
On die one hand is the Bedouin type: i n tr o verted, tending to abso- 
lute sovereignty and stressing what are im pr operly called rdigious 
sdences; (» the other hand is the urban type: extroverted and stres- 
sing humanist values and prafime sciences. Each of these modek is 
GODducive to dificieiit coinpoftiiiciits find attttodcs* 

In Egypt the minority Bedouin model has been reinfbioed by 
a massive emigration of its workers towaids countdes suddenly 
enriched by income from oil where that model predominates. Upon 
return to their country these expatriates bring back Bedouin values 
and t)ehavior which they parade ostentatiously as a sign of social 
distinction. Thus, there exists now in Egyptian society one group 
whose customs are civilized, flexible and open, and another which 
is distinguished by its rude, even gross, comportment and its narrow 
spirit 

The norms and attitudes of the urban model seem quasi-iden- 
tical (even including those aspects subject to criticism) to recon- 
stmctions of the classical Moslem ages based on such masterpieces 
as the Book of Songs of Abul-Faraj al-Isfahani, or the Collar of the 
Dove of ibn Hazm. In contrast, those who today adopt the "neo- 
Bedouin" model differ greatiy from their ancestors of First Century 
Medina and the Hegira. They should be oompned rather to the pie- 
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Arab, pre-Islamic Arabs {jdhiliyyaf^ whose behavior and concep- 
tions they have adopted: tribal chauvinism, prodigality, taste for 
ostentation, grossness of spirit, and verbal and physical violence 
which can be unleashed upon the least pretext. But though none are 
more pre-lsiamic (jdhilf) than they, they characterize all humanity, 
and especially Moslem socie^, as jdhilt. In psychology this is 
called piojection: the psychopath {nojects on others his own sidc- 
ness. Thus, the "neo-bedouins" out of their inability to understand 
the wban model reject it and retreat behind primitive comportment; 
they pretend to piactioe the pure Islam of their anoeslon when in 
reality they are steqied m the most pore pre-Ishuiiism i^OdUyyti^ 

Upper Middle Class Against Lower Middle Class 

The upper layer of the Egyptian middle class, who had access 
to the key posts aUcr being formed in Western type cdncational 
instltotioiis foAcn Eufooean universities). assimilalBd liberal poUti* 
cal and democratic principles. Hiose who MSftt to the same privi- 
leges without being able to achieve them shifted the debate to tiie 
religious terrain. They accuse the educational system of being lay, 
which for them means atheist, although it implies simply a separa- 
tion between the profane and the sacred. They oppose liberalism 
and political democracy in the name of Islam and the Islamic Law 
(shari'a). Islam, however, was one of the greatest liberal revolutions 
of history and through its notion of consultation the Islamic Law 
(shart'a) contains the best of all calls for democracy. Nevertheless, 
they prefer to play on words without attending to their real mean- 
ing. For them liberalism (libirdliyya) and democracy {dimuqrdtiyya) 
signify colonialization and paganism; they are neologisms, foreign 
to the Aiab language. 

Since the 1950s the ofCqviog of the lower layer of the domi- 
nant class have begun to accede to key positions. Having joined the 
class they had apposed, they assimilated its nanus on the swtee 
without attempting to diminate the differences by which they woe 
opposed to it On the contrary, whether by weakness, lack of com- 
pwhenslott, or in order to defend tfaehr interests, more often they 
tended to exacerbate Ae conflict. 

Oppression Accepted 

In the XVIth century the Mkklle East, whose blamk; civiliza- 
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tion had been in the decline for six centuries, fell under the Otto- 
man yoke, which imposed upon its subjects a pre-Islamic {jdhiliyya) 
obscurantist regime. Regretting the intellectual and scientific 
achievements of their predecessors, in time Moslems came to be- 
lieve that the Ottoman occupation was the guarantee of Islam and 
that the Caliph of Istanbul, though he did not even speak Arabic, 
symbolized the unity of the Islamic community {Umma). Confound- 
ing religion with the political regime imposed by the occupying 
power, they became defenders of obscurantism and of the pre-Is- 
lamic mores (Jdhiliyya) imposed on them in the name of Islam. This 
bound them to the past so that they refused all innovations which 
they considered to be an "intellectual invasion" and a "destnictioa 
of the heritage". In the end, those who hved too long in the shad- 
ows came to fear the light; those who had remained too long in 
prison came to lefiise fireedont Nevertheless, the same peqple who 
lefuaed every new idea fell avidly and precipitously 19011 all the 
new consumer goods without taking account of how profoundly 
these products influence and conspire to nansfoon their life, wheth- 
er they like it or not 

The Flight from Self 

The Koran attaches essential in^ortance to the fomiation of 
the will of the believer which ought to strengthen itself and become 
more sensitive in oider to ftce the temptations of earthly life: "an 
account surely will be required of aD: of sight, of hearing and of 

heart" (XVII, 36). This is not an easy task; on the contrary, constant 
work upon oneself is indispensable for one's spiritual, psychological 
and intellectual development. Many prefer to avoid the work of 
reflection and turn to the ready-made responses of clerics and insti- 
tutions. The complexity of modem life reinforces this tendency and 
imposes a "ready-made-thought" that fimctions on the bases of 
manipulation of languages. This excites the emotions rather than 
stimulating work; it anesthetizes compliant spirits and spreads phys- 
ical and intellectual terrorism. 

CONTEMPORARY APPUCATIONS OF THE SHASPA 

The Sudan provides the best example of the disastrous conse- 
quences which can result from a leader's politique of manipulating 
the Islamic Law {shart'a). The crimes committed in its name by the 
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regime of Marshal Numeiry are too well known to repeat the de- 
tails. We would note here, however, that when Numeiry celebrated 
the first anniversary of the application of the sharVa in the Sudan 
all the Egyptian heralds of political Islam, accompanied by various 
religious dignitaries, rushed to Khartoum to praise the "just applica- 
tion" of the sharVa and to praise to the heavens its inspired initia- 
tor. Hardly had he fftllen and the plication of the sharta or Is^ 
lamic Law been suspended, however, than the cbonis of praises 
ceased abnq>tly and those invited to the anniversary made them- 
selves as inconspicuous as possible. Such hypocrisy raises many 
questioos: what is the "just ^ffiiktiaxm'* of the sharVal How can it 
be put into operation? Would those v^o once piaised the Sudanese 
experience make it a model? All these questions aie too important 
for one simply to accq»t theur recantations and evasions. 

Beyond that caricature, other Moslem countries daim to apply 
the Islamic Law {sharta) and govern accoiding tt> divine Revela- 
tion, supporting materially and morally the current of political Is^ 
lam. By means of the sharVa, it is said, these countries guarantee 
the security of persons and goods dJid develop a revolutionary Is- 
lamic economic system. Before taking all this at face value, howev- 
er, a certain number of things must be clarified. First of all, the 
Islamic Law (sharVa) is not a few bloody penalties, but essentially 
a certain idea of justice on the political, social and judicial levels. 
Such justice has been lacking in all the Islamic countries, Egypt 
being perhaps the only country which for over a century has tried to 
realize this ideal. It has met with more or less success, but surely it 
is fiff in advance of others. While one may criticize the Egyptian 
efforts, at least they had the merit of existing, which was not the 
case in many other Moslem countries. 

At the heart of the Islamic Law (shart*a) lies the idea that its 
property is the patrimony of the Islamic community, and that this 
should be diqxised of through the imomediary of its representatives 
and in confonnity with what the commasy considos to be its best 
interests. The idea that the governor is the sole owner of public 
goods and can, alooe or with his associa t es, dispose of ihem freely 
is absolutely contrary to the sharfa. 

Has one ever seen the penalty of amputadng a hand applied 
10 a rich or powerful person in the countries which pretend to apply 
the shart'al Nevertheless, a prophetic verbal Iraiidon {hadith) says 
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that: "In truth, your predecessors have perished because they let the 
rich steal while they chastised the poor." What is more important 
for the Moslem community: petty thievery or the embezzlement of 
the goods of the state and the payment of millions of dollars or 
dinars as "commissions"? In contrast to other masters of Islamic 
jurisprudence {fiqh) Imam Malik held that the theft of public goods 
was subject to the Koranic penalty. But only in Egypt can one 
evoke that opinion of Malik: it is never mentioned in Moslem coun- 
tries where embezzlement of public goods, commissions and bribes 
of all sorts are the rule. 

Those countries, moieovei, do not correctly apply the other 
Konoiic penalties. Their jurists consider that the fornicator should 
not be stoned but guillotmed or shot, while leoognizing that such a 
penalty is not Koranic but civil. But if they are authorized to prac- 
tioe this type of substitution, why cannot Egypt substitute aiiest and 
confinement in cases of theft as the Koiamc penalty, especially 
when all the conditions for tiie application of that penalty are not 
fulfilled? 

To daim that public safety is assured in such or such a coun- 
try by the defonned application of one or two penalties is superfi- 
cial and 8inq)li8tic. The penalty is only one hctat contributing to 
assuring safety, and a single infiraction cannot serve as a measure of 
crime in society, for tiie forms of criminality vary greatiy from one 
sodety 10 anotiier. For example, in Upper Egypt diere are many 
homicides but very few attacks upon a person's goods or honor, 
which is almost the inverse of the situation in Cairo and on the 
northern coast. Further, one must be circumspect with regard to 
official LTiimaai statistics. As these are developed uuiside oi any 
social control and with no international criterion, they can be delib- 
erately falsified or can pass over in silence certain infractions- -of 
morals, for example— which eveiyone knows to be common in those 
countries. 

Those who admire the level of security enjoyed in those 
countries should remember that other countries, namely, the social- 
ist ones, have obtained remarkable results in the same domain quite 
sinq)ly because they do not recognize freedom, it is a well estab- 
lished law of criminal science that the criminality of a given society 
tends to grow in proportion to the degree of freedom it provides to 
its members. 
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As regards the so-called Islamic banks, they are not at all 
revolutionary. Therefore, they have developed only some juridical 
artifices by which their income from capital is now called murd- 
baha (sale followed by repurchase at a higher price) and the interest 
on debt is called indemnification {(a'whid). What is more, those 
banks do not search out productive investments, but speculate on 
the European and American markets and return to their depositors 
only a small part of the profits realized. Another artifice for mask- 
ing the nature of their dividends consists of modifying the lix each 
year in order that there not seem to be any interest All these sub- 
terfuges enable them to dram considenMe sums which, fu from 
serving the interests of the Islamic community, is prejudidal dierelo 
to die measure m which there funds, rather than being placed at the 
service of development, wind up in Western financial markets. 

THE PARTY OF GOD AGAINST TU£ PARTY OF SATAN 

The greatness of die prophets 1^ in wididrawhig at the hdgfat 

of their prophecy from the societies in which they lived in order 
thereafter to endow them with solid values and maturely prepared 
projects, thereby transforming them step by step from within. Al- 
though it pretends to be inspired by this glorious model, the politi- 
cal current in Islam is befuddled by iis own crude slogans and 
elaborate formulas which are a hundred leagues from any serious or 
reasoned program. Thus, it is incapable of transforming and elevat- 
ing men. Thus far, it has only made attempts on the lives of its 
enemies and declared war on the national and international society. 
TTiis, in turn, it presents as the "party of Satan," opposed to the 
"party of God", of which political Islam would be the icpresenta- 
tives. 

If for a time the national society could tolerate this current, 
the leactio n s of the international society risk being less peaceful 
However, one should not say that it is the Western world which is 
aggressive as regards Islam, when in reality the West is constrained 
to defend itself against those who have initiated these hostilities. 
This "world culture** diffused by die West is not basically bad; it 
defends a certain number of values such as order and predsion, 
integrity and altruism. In addition it has a certain tasle to researeh 
which, contrary to wtM one ofrea heais, implies an authentic spiri- 
tual dunensioa It merits not only leapect, but being cultivatBd; its 



CopyriytiL 



54 Islam and the Political Order 

spliit should be abwrbcd no mtlBr what one's lace, religion or 
ethnic group. 

The pretended cultural invasion can succeed only when it 
attacks intellectual and moral structures which are weak and in 
decline. Free and healthy thought has nothing to fear from such 
"invasions". On the contrary, contact with another strain of thought 
should be the spur and stimulant by which cultures consolidate and 
enrich themselves. 

Only by a vice of the spirit can a determined person or group 
pretend to possesses a superiority or tutorage over the rest of the 
world in virtue of which it can impose its convictions upon them by 
force. The same major vice gave birth to the fascist and Nazi move^ 
ments which led to such horrors and destruction. All should medi- 
tate on the verse: "Should I tell you whose acts will be the most 
useless? And those whose effort is wasted in the life of this world 
while they think that thqr have acted wdir (XVUl. 104-105). 
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ISLAMIC GOVERNMENT 

In iSt» Moslem world today, moie and moie nameious voices 
aie laifled calling for an Islamic govenmient This is piesented as 
die fonedy for all the evils suffered by die Ishunic connnunity: it 

would make possible the purification of society, the promotion of 
cultural progress, the realization of justice and ihe heaiing of the 
word of God. Others, on the contrary, consider that such a govern- 
ment would necessarily be a sort of theocracy in which power 
would be concentrated in the hands of clerics and their allies. This 
would be based upon a strange notion of religion and would be in 
great risk of sliding toward totalitarianism. 

What is meant by Islamic government? Why has this slogan 
had such success? What would be the consequences of setting up 
such a government? Finally, would it be religious or civil? 

THE MEANING OF THE TERM: 

**1SLAMIC GOVERNMENT" 

By govenment {hukOma) modem political science under- 
stands the eaKcscise of political power over die member s of a given 
collectivity in die context of a stale. In this sense, huktlma oaoceaa 
die adminislxatiop of public aflUrs, capedally by die executive 
branch. In die Koran, on the contrary, that terms designatrs exclu- 
sively the admuustration of justice. Hie exerase of political andMa- 
ty and the admudstiadoQ of public affiuis aie e xpresse d by omr, 
wUcfa signifies command and andiority. But ^itai today Moslems 
speak of huldima they employ the term in its contemporary meaning 
rather than in that which it had for their forebears. 

That distinction between the exercise of political authority and 
the administration of justice is of crucial imporuince, because it 
enables one to bring out the real meaning of the Koranic verses 
relating to this question. For example, those who propose Islamic 
government often refer to the verse "Unbelievers are those who do 
not judge (yahkum) according to what God has revealed" (V 44). In 
translating yahkum as "governor" one burdens the Koranic verse 
with all the later historical developments, a shift in meaning which 
is pregnant with consequences. 
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REASONS IN SUPPORT OF ISLAMIC GOVERNMENT 

The popularity of that claim has multiple and vaiied reasons 
of which it is difficult, though indi^ensable. to dmw np a list 

The History of Colonialism 

The confrontation between West and East goes back to the 
invasion of Egypt, then of Syria and Penia by Alexander tibe Oveat 
who wished to uidfy die worid under the aegis of HeDeolc cuhue. 
As the Greek conquerors did not concern themselves with the com- 
patibility of Greek and oriental cultures, the conquered peoples felt 
the cultural domination more sharply than the ndlitaiy occupation. 
They thought that the West, in this case Greece, had undertaken to 
destroy their customs and their roots; die flow of history would 
show them to have been correct. In the Und century, B.C., Rome 
replaced Greece as the colonial power and the Pax Romana was 
imposed by its legions encamped in the various regions and able to 
intervene in case of a revolt This enabled the Romans to establish 
a certain stability in the empire, but at the same time profoundly 
traumatized the peoples subject to Rome and the Romans them- 
selves. 

The confrontation continued in the context of Christianity. 
The opposition between the Roman and Eastern Churches crystal- 
lized in the debate regarding the nature of Christ. The Roman 
Church adopted the dogma of the double nature, human and divine, 
of Chnst, wliile the Coptic Church remained monophysite. These 
divisioiis are still alive today. Later, with the coming of Islam and 
its rapid expansion in Syria and Egypt, then across North Africa 
and through the Iberian peninsula, the conflict shifted towaid the 
West till die Moslem armies were stopped at Fcntiefs in 732. 

This was foUowed by the Ctesades (10955-1291X dm in the 
opposite ditecdoQ the Ottomu es^ansioa through Asia Minor and 
Eastern Europe. The last qnsode took ph»e at the end of the XV- 
mdi century when, soon followed by Great Britain, France invaded 
Egypt Tliose two powen quickly divkled die Kfiddle East and 
followed widi a politique greatly resembling die Orasades. Two 
types of libentloii movements developed. One was of liberal orien- 
tadon based upon the values of the humanist tradition, accentuating 
education and the principles of democracy and equality. The other 
took an extremist and activist orientation calling for a restoration of 
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the Caliphate, which had been abolished in 1924, and the establish- 
ment of an authentically Islamic government. This alone, it was 
claimed, would be able to protect the Islamic commimiQr {Umma) 
from Western aggression. 

THE FOUNDATION OF PAIOSTAN 

In the Xlth century the Mongols began to penetrate the Indian 
subcontinent, and in the Xlllth century founded the SuitanalB of 
DelhL Warriors by nature, these central Asian Moslems were not 
seeped in the spiiit of Ishun, so they left the conquered peoples no 
alternative between converuon and death. They should rather have 
icquiied of non-Moslems the payment of a tax simply as a goaran- 
tee of their allegiance to the new regime* This would have been in 
conformity with the custom of the first Moslems as well as to the 
spirit and letter of Islam, for the Koran expressly forbids forced 
conversion to Islam. 

Whatever the case, on the Indian sub-continent relations be- 
tween the Hindu majority and the Moslem minority from then on- 
ward have always been difficult and tumultuous. The essential rea- 
son lies in the difference between the two religions: whereas Islam 
is monotheistic and recognizes a proper identity on the part of God, 
in Hinduism there is a multitude of divinities attached to the differ- 
ent elements of life. These are ruled not by a superior God, but by 
a type of cosmic spirit, without individuality and not much related 
to the idea of a unique God with identity. Moreover, reincarnation, 
which is a central dogma to Hinduism, is not admitted by Islam 
except for certain sects and certain sufis. Islam constitutes a coher- 
ent whole little inclined to open to external elements, whereas Hin- 
duism is freely syncretic Finally, whereas Ishun has a univecsal 
desdny, Hindiidsm, like most andent religions, mixes religion and 
natioaality: it is the religion only of Ifindus. This explains tfie ten- 
deocy of oedain Moalenis on the Indian snbcontineiit to liken the 
competition between the two religions to one between two national- 
isms. 

All this led a part of the Moslem nnnoriQr to call tot a aepa- 
iiie Moslem state, which led eventually to the creation of Mdstan 
m 1947, the first stale minodemhistofy to be founded according to 
solely religions criteria. Today it still retains its originating men- 
tality of a persecuted minority, constantly on the defensive and even 
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on a war footing. It seeks to spread throughout the IsUuiiic world its 
particular conception of Islam, which it treats as dogma. 

The Creation cfihe State qf Israel 

Till the end of the last century most Jews were convinced that 
the Diaspora was the will of God, who would not gather them to- 
gether again till the coming of the Messiah. With Zionism there 
appeared a new reading of history in terms of which it was up to 
the Jewish people to realize the will of God here and now by rees- 
tablishing the Jewish state. That interpretation progressively im- 
posed itself on the majority of Jews and has become an integral part 
of their dogma. It was concretized in the creation of the state of 
Israel (1948) in Palestine, a country with a Moslem majority. 
Whereas that event constituted for the Jews the realization of the 
will of God, for the Moslems evicted from their land it was an act 
against divine justice. Hie conflict could not pieleiid to be wttfaoot 
a leligioas dimension. 

Although both the Uniied Stales and the USSR immedialiely 
leoognized the new Stale on Mi^ IS, 1948, die Soviets diereaftcr 
did everything to make the Arabs f oiget tids epiaode in onto to 
make Ifaem its allies against die West At die same time, Israel and 
the Western paUtigue^ particulaily that of America, managed to 
convince a la^ number of Moslems that the insdtndon of die State 
of Israel was an extension of the Western colonization of the Mkl- 
dle East That certain C3iri8tians, like the American Christian Zion- 
ists, took up the principles and objectives of Zionism he^ied to 
exacertMte the religious dunension of the conflict 

Finally, the Arab defeats in a series of Arab- Israeli wars, 
especially that of 1967 which ended with the occupation of Jerusa- 
lem, increased the level of frustration. Soon new voices were heard 
claiming that only the establishment of an islamic government 
could provide Moslems with fmal victory. Arab nationalism was 
thus transformed into Islamic nationalism. 

Military and Senu-MiUtary Regimes 

The majority of Moslem countries are under the direction of 
military or semi-military governments. These always seek to create 
an external peril in order to deflect people^s attention and thereby 
reduce die risk of a coup detat or levohition. In that regard, the 
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colonization and then the creation of the State of Israel were very 
useful to such regimes. Moreover, they are fierce adversaries of hu- 
manism and of the free use of reason; in this too the loss of confi- 
dence in the West by Moslems serves their interests. 

In the absence of democracy and of freedom of expression, 
the moderate tendencies which would make it possible to shape 
popular demands in a positive diiecdon did not find a mode of 
poidic caqnession. People had no other alteniative than the two 
extremes: communism on the left, which was iinaoce|Mable in an 
Islamic contexts, and leligious extremism on the right 

Corruption 

Some believe that it would be suffideot to install an Islamic 
govenmient ui ofder definitively to eradicate comiption. Eveiyoae 
knows, however, that that scourge always has and always will exist 
in an societies; the issue then is its deg^ and nature. In too many 
Moslem countries, authoritarianism and an absence of independent 
forces permits leaders, with complete impunity, to divert public 
funds and foreign aid for their personal profit. When their subordi- 
nates take up similar habits a wave of corruption submerges the 
whole society. Such a wave cannot be stopped by an Islamic gov- 
ernment, no matter how pure its intentions. Only greater freedom, 
education and efficacious controls will do the task. 

TAtf Decline iifthe West 

Since the appearance in 1918 of the work under that title by 
Oswald Spengler, the expression has become a commonplace which 
one hears everywhere, notably in the Middle East Behind this, 
however, lies some hostile echoes and dreams of grandeur. Many 
Moslems malce "The Decline of the West" a purely political slogan 
by which tiiey persuade themselves that socm, under die direction of 
authentic Moslem governments, the Islamic world will take the 

relay from the West and mhedt the flame of civilizatioiL But if 
there be decline in the West, it is not evident why that should mean 
automatically the ascent of the Bast, or of the Moslem world in 
particuhur. in order for such a resurgence to tate idaoe a ooojuncdon 
of many factors is required, an idea of which can be gained by 
rereading the history of the first four centuries of Islam. 
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Oil Riches 

The Moslem world has become the premier wodd pnxlucer of 
the peliokom oo which the industriayzed countries depend. The 
inataae in the price of dl rinoe the bneli-Anb ww in 1973 coa- 
sidembly enriched the oil producing nattoos and gave them new 
weight oo the hnemational scene. AD this coniriboted to leaCBmilng 
their national identity, which moie often was confused with Idam 
or assimilated to it Among these nations some aie ready to support 
any movement, party, financial uistitutioo or government which 
promotes the installation of an Islamic regime. This holds true no 
matter what type of Islam it proclaims and whether or not it is an 
authentic one. In their eyes only one thing counts, namely, the label 
Islamic. 

Pnutntums cf Technology 

The industrialized nations, above ail the United States, refuse 
to share the new technologies they have mastered; these nations 
prefer instead to export finished products to the Third World . Thus, 
technology becomes a taboo, locked in a strong box to which the 
West holds the key. The people of the Third World are thereby 
reduced to consuming its products. It is true that most of those 
countries have not yet managed to put m place educational systems 
capable of preparing their people to assimilate the scientific bases 
of Western technologies in order to create original ones. In this 
regard, some reforms aie necessary if one wishes to save futue 
generations from these errors. To consume without producing inevi- 
tably induces the negative and deviant behavior which is unfortu- 
nately conunon in the Third World. One easily blames this on tele- 
vision, when the real causes are die collective mentalities which 
differ completely between those who produce technology and those 
capable only of consumiog it 

In bnd, technology is perodved in the Motkm worid as a 
malediction against iR^uch the soke protection is an Islamic govera- 
meot The industrialised countries which exploit tiieir technology 
for puroty commeroial goals are partly responsible for this situatioa 
through fiuhne to promote a progressive transfer of technology to 
the Third World, especially to Moslem countries. If the countries do 
not assimilate the technological spirit and become able in turn to 
produce rather then merely to consume products, the perils for ail 
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humani^ can but worsen. 

The Growing Disorder of the International System 

Since the 1960s the international system has been marked by 
recurrent Civil wars, the development of terrorism and the flowering 
of s^aratist movements. All these factors of disorder have comr 
bined to create a peivaave sense of insecurity. This can easily give 
biitfa to a religious type reaction, for faith enables ooe to lediaoom 
the flecuriQr and integration lost elsewhere. One can nnderstand In 
these temis how the slogan "blamic govemnent" speaks to all 
Mostems who fed the need for points of reference, aecority or 
hope. Tliey believe that salvation can be found tfarengii slanting 
from a world in wfaidi they sense themselves to be snangen. That 
sentiment of insecurity should be channeled productively in a hu- 
manist sense through a veritable spiritual revolution. Unfbitnnatdy. 
people remain stuck in (he supofidal aspects of religion wliich 
appear unacceptably formalist and chauvinist 

Sexual Morality 

Moslems and Westemeri, have very different conceptions of 
sexuality. In the Near East sexual relations outside marriage, even if 
they exist, are always taboo; this is not the case in most Western 
countries. Moreover, the Western manner of thinking about sexual 
relations has been transformed so that they now are considered a 
natural and psychological need which should be satisfied. Most 
Moslems reject these conceptions and attitudes which they see as 
outside any moral norms. Even those who have a more serene view 
of western sexuality see it as a menace to their morals. At the other 
extreme, for others who feel that the sexual comportmeat in the 
West is simply decadent and see its cause in Christianity and Juda- 
ism, the only bulwark agauist such decadence is Islamic govern- 

In reality, the western attitude nggarding sex is but tiie result 
of a particular historical devdopment of wMcm dviliaation. Who 
remembers that in Moslem Spain it was the Christians ix4io berated 
the immoniiQr of the Modems? 

The Founding of the Imam in Irm 

Since the revolntioo of 1979, inui has lived under a goveni- 
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ment called Islamic. Today, this regime confronts many problems 
and is maiut estly incapable of renewing Islamic concepts and struc- 
tures as required for the construction of a modem state. Neverthe- 
less, the establishment of that regime has raised great hopes among 
those who seek elsewhere to establish similar regimes. The Iranian 
powers themselves have attempted to export their revolutionary 
model through the Moslem world. Though some see this as an ecu- 
menical attempt to surpass the classical differences between Shiites 
and Sunnites, clearly it redounds to the special profit of the former. 
A state founded on the irmm may fit the Shiites who are Iranians, 
but in no case could it be tran^)osed to Sunnite i&Um. We shall 
fetnm later to the lenms for this inconqNitibility. 

THE MEANING OF AN "ISLAMIC GOVERNMENT'* 

Under that vague expresaon, "Islamic CkiveniincDt'*, cveiyoiie 
undenluids what he wishes. In the West one pocdves it most often 
as a menace to non-Mostems. Jn the Moslem world it provokes 
emotional reactions which combine pious wishes, respect which 
goes as to as sacralizing the period of the Prophet and the good 
Caliphs* and flagrant ignonmoe of histtny. One can, nonetheless, 
delineate a general usage to the term, namdy, as a system tNued 
upon the application of Islamic Law Qshmfa) and headed by a reli- 
gious leadcrahip. Let us note first of aU that Ihe ttm is not enip- 
loyed today in its original sense. In ancient times and in the Koran 
it signified the way or the road whidi was laid out By eadension it 
came to designate the Koranic prescriptions and those contained in 
the examples of the Prophet and Companions (Sunna). Finally, it 
came to include all of Islamic jurisprudence as that came to be 
developed in history with all its diversity. At that point, for most 
Moslems, to apply the Islamic Law (shart'a) is to apply Islamic 
jurisprudence as it has developed in Islamic history through a pro- 
cess of codifying its rules. 

In order to estabhsh the superiority of a government founded 
on the Islamic Law (shart'a), appeal always is made to the example 
of the government of the Prophet and of 'Umar b. al-KhattSb, the 
second Caliph. To do this is to confuse the juridical system of early 
Islam with the elevated nomis and moral values wliich held sway at 
that time. The period was indeed excq>tional in many req)ects, but 
it was extremely bcief in comparison Id the fourteen centuries ^p^uch 
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followed. One cannot deduce the validity of a political system on 
the basis of two idohzed decades and neglect all the rest of history. 
Moreover* one eirs in deducing the validity of a system from the 
attributes of the personnel directing it; this simply will not do. What 
stnkies one when studying the history of Islam is the contradiction 
between the ideals and elevated norms of the Islamic ethic, on the 
one hand, and, on the other hand, the political practice which gener- 
ally has been hostile to the people and ont of keeping with the 
pfescriptioos of the Koran. It is not at aH useful to profess a deiiie 
for an "Ishmaic govenunent" if we are not able to draw the lessons 
of hisloiy. 

TIds leads us to another question: if Islamic govemmmt is 
that which is founded on justice and nuvality and wludi seeks to 
propagate the Mth, could not every gover nment based on the same 

principles and having the same objective be characterized as Islam- 
ic? In fact, no government can last if it is not based on a principle 
of justice and a system of values, and all regimes, except for those 
which profess atheism, respect the religious beliefs of their citizens. 
This is found in the prophetic verbal traditions {hadith): "a polythe- 
ist kingdom can last, but not an unjust kingdom." 

Today, all constitutions and codes of national rights theoreti- 
cally state as their object the establishment of justice. They can be 
judged truly only on the basis of the dc^ec to which they practice 
this. 

Further, if an Islamic government is one which af^ilies the 
Islamic Law {jtharVa)^ it is necessary to ask what this means and 
how such a government would put it into practice. A serious stu(^ 
of the Islamic Law (shart'a) (in the sense of Islamic juriapnidence, 
>!^/r) brings om inunediaidy that it is not fimdamentaU 
em from the other great legal systems. This is because basically law 
is only a logical form of human relations; hence if human thought 
and language aie universal the basic structures of law must be so 
also. All legal systems depend upon the same logic; ifa^ dififer only 
because this kgil logic is app^ in dififemt contexts. Elsewhere 
we have been aUe to show that Egyptian law is in oveiall confof- 
mity with Islamic Law, except for rare exceptions which do not 
entail a radical change in this legal system. We have much greater 
need for authentically independent opinion {ijtihdd) based on hear- 
ing ail opinions, examining these rules of law from their earliest 
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usage, and taking into account the real needs of persons and of 

societies. 

At the beginning of his prophecy, Muhcimmad was only a 
preacher, a "reminder" according to the Koranic expression. Only 
after the hegira, (622) for the last ten years of his life, did he be- 
come a political chief. If one considers that authority to be one of 
governance (hukOma) this is by reference to modem sense of the 
term which refers to the political authority. As we saw above, how- 
ever, the term itself refers properly to the administration of justice. 
During the Prophet's regime every new rule of law was dictated to 
him by Revelation, which also controlled its application. Further, 
the goveminent of that period was a government of God, by the 
Jntermediary of the Prophet whom God had chosen. Upon the death 
of the Prophet (632), Abu Bakr took the title of CaUph (khaltfa) 
which could signify either or both the legitimate or the chronologi- 
cal suocesflor. For AM Bakr. ooly its second sense coukl be tfue 
because he could not inherit the qoalities of the Prophet Neveitlie- 
less, the two senses of the tenn later became confused in Moslem 
thought and the Gslqihs were perodved as suocessors of die Prophet 
in the sense even of behig endowed with certain of his attributes. 

A generation after die death of die Pn^het, die Moslem state 
was tnuufonned into an empire of which the GaJ^ was emperor. 
Its lawyers concenttated didr reflection upon the issue of legitimt- 
cy, in Older to consolidate this they attributed to the Caliph all the 
rights which belonged to die ftophet Islamic puUic law thus began 
to make the rights and prerogatives of the Caliph its essential con- 
cern, largely ignoring the rights of the governed or giving them 
only a theoretical recognition bereft of any practical force. Thus, in 
Islamic history and contrary to the spirit of Islam, public law has 
always been applied at the expense of the people. He who governs 
served only his personal interest and those of his family and entou- 
rage. Master of both justice and of the public goods, he dispensed 
both at will without those governed having any rights. If at times 
the interests of the people corresponded to his own that was only 
pure coincidence. 

Thus, throughout all of Islamic history the caliphate remained 
a tribal institution, both in Sunnite as in Shiite Islam. The C^iu-aysh, 
the tribe of the ftophet, claimed diat the Caliphate belonged exclu- 
sively to its m em b ef s and effectively held onto it for six centuries. 
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The question of the tribal identity of the Caliph raised controversies 
between schools of Sunnite Islamic jurisprudence ifiqh\ where for 
long the dominant opinion was that qurayshite lineage was a condi- 
tion for the legitimacy of the authority of the Caliph. However, this 
did not later impede the Ottoman Turk sovereigns from assuming 
the title of caliph. In any case* from the Umayyads to the Ottomans 
the caliphate always remained the privilege of one family. In one 
sense, that type of doctrinal controveny does not have much to do 
with the spirit of Islam, in another sense, however, the lestiictioii of 
the Caliphate to a particular clan or lineage is in flagrant contiadic- 
tion of the Koranic verses which call for equality between all men 
without any distinction of race, tribe, etc" 

In Shiism the question is resolved differently: religious and 
political leadership belongs to the Imam who should be a descen- 
dant of the Prophet, and moie partkmlarly of his daughter Fatima 
and his son-in-law. 'AK b. Abt TUib. Within Shiism there arose 
numerous divisions between the sects according as they gave pre- 
eminence to one or another descendant of All and Fatima. In the 
twelve-rule Shiism (the most important branch, which includes the 
Iranian Shiitcs), the twelfth Imam has been "hidden" since 329/940. 
In awaiting his return, the one who governs is considered his repre- 
sentative—as is the case in Iran today. Shiite dogma makes the 
Imam the sixth pillar of the faith, added to the five pillars of Sun- 
nism (profession of faith, prayer, fasting, alms and pilgrimage). The 
Imam, chosen and guided by God, is considered infallible, although 
according to the Koran even the Prophet himself was not infallible. 

Although Sunnism never made the Caliphate a point of dog- 
ma, it acquired in practice a significant religious weight to the de- 
gree that it became a doctiine that it is necessary for the "defense 
and protection of the Islamic conununity (Umma).'* Although its 
infallibiKly was never admitted in pnndple, in fact the Caliph has 
always been considered to be such, even after the four "well direct- 
ed" Caliphs. In fact, within Islam, men were most often treated not 
as citizens or brothers in religioii» but sather as subjects. F6r exam- 
ple, the Caliph could impose a tribute on Moslems-such as that 
which die Ottomans imposed on Egypt-beyond the tax they had to 
pay as Moslems. Fvtidpatioii and coosuliaiioii was kft to the good 
will of the Caliph who could disqualify and eliminate any opposir 
tioa by declaring it heretical For this reasoo Islamic history pres- 
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ents itself as a series of intrigues, massacres and civil wars between 
those who hold power and those who would seek to grasp it 

In external affaus, the successors of the first four Caliphs, in 
order to consolidate their power and augment their riches conquered 
immense territories, thereby constituting a veritable empire. But if 
the conquering Moslems often were more clement than others, this 
was fu-st of all because these conquests, carried out in the name of 
God, corresponded to civil ambitions and only secondarily were 
intended to propagate Islam. Thus, three or four centuries after its 
conquest, Egypt still was not converted to Islam, and in Moslem 
Spain the majority of the population remained Chnstian eight centu- 
ries after the Moslem arrival. Only later, in order to provide a reli- 
gious legitimation for that politique of conquest, did Moslem jurists 
inveat the famous division of the world between the "territory of 
peace" {(kur alsaUan) and the "territory of war" (dar-cU-harb). Thai 
division is not at all part of dogma; it is time that it be reexiimincd 
if Islam would spgain its true image as toleiaiit and as promoting 
equality and peace. 

The Moslem invasions of the Iberian peninsula by flie Arabs, 
of Eastem Europe by the Turks and of India by the Mongols left 

wounds which have never heakd. Many non-Moslem historians still 
hold that the power established by the Moslem conquerors was 
cruel and arrogant, diat is to say, decadent, as, to example, hi 
Moslem SpehL While non-Modems who submltied to a Modem 
power were not really persecuted, neverthdess fbejf did suffer dis- 
crimination. While they were pemntled to pnictioe their religion 
under the contfol of Moslems, they were deprived of their politicd 
and social rights. Here again it is time for Moslems to make mani- 
fest the true face of Islam according to which aU men are equal and 
the rights of all are to be equally respected. 

The Caliphs and all the other Moslem political leaders bear 
heavy responsibility for the retarded character of the Islamic world. 
Disrespectful of culture, too often they created obstacles to the 
development of any educadon worthy of the name. Education for 
Moslems consisted entirely in memorizing some surates, hadiths 
and legal opinions. The result was extensive illiteracy at the very 
time the West was engaged in the industrial revolution. 

Authentic Islam is fully conscious of the results of utilizing 
religion to political goals. It iduses to allow people to be reduced 
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to serving the personal interests of governors who pretend to be 
following the will of God when nothing in the Koran or the tradi- 
tion regarding the prophet (sunna) calls upon Moslems to adopt a 
specific political system, whether Caliphate, Tmamate or other. Ev- 
ery political system depends on its socio-historical conditions and, 
according to the principles of justice, equality and tolerance extolled 
by Islam, should express the needs of the people and their times. 
The Prophet having died, true Islamic goivenuneot could be only 
that of the people: freely elected, open to popular participatton, and 
snliject to legulatioiis and controls, in txief • a government wfaidi 
accepts political change without violence or anathemas. 

THEOCRACY 

Ancient Egypt was the first civilization to have known a 
theocracy. The Fhuaoh first considered himself to be a manifesta- 
tion of Qod, but later come to be understood as the son and incar- 
nation of Ood; hi virtue of this his decisions, acts and words were 
thought to be infollible. That tfaeocratic model has been repeated 
almost everywhere and at all stages of world history, as recently as 
prej»ent-day Japan. 

It was elaborated above all by the clergy in medieval Europe 
in order to legitimate the absolute power of sovereigns under di- 
verse theories: the sovereign as manifestation or shadow of God on 
earth, his election by divine providence, and finally monarchy as 
being by divine right. 

These doctrines were categorically rejected by authentic Islam 
for which no man, not even the Prophet, partakes of the divine 
substance or can be considered infallible. This principle was cor- 
rectly applied during the regime of the first four Caliphs (632-661). 
Then came the Umayyad empire of which the capital was Roman 
Damascus. This was exposed to Byzantme influences in juridical 
and political maners. Mu*awiya and his successors who needed a 
teofy in order to legituniie their power obtained it from the jurists 
wIm) since then have never failed to respond to the will of their 
masters. Thus they p e rmUled the Cal^h to e3dend his power widi- 
out as to land, soods itiiin, CSonsiderad as itifiiiKhte- he 
was not le^KMisiblc to the people and could not be deposed. These 
theories, in wfaidi one finds, quite lilGnlly, ckoms of medieval 
European thought, canie to provide the basis to the Idamic oonoep- 
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tkm of politk». They became an integral part of Ishm although they 
were in total contradiction to the letter and spirit of that religion. 

Those who appeal today for an Islamic government ignore the 
facts of history and sociology. Fascinated by the past glory of the 
Caliphate they misinterpret the relevant social, human and religious 
factors. What Moslems should call for today is not a new version of 
the Islamic government of the well-directed Caliphs, but another 
form of government. Instead of taking advantage of Islam, it would 
put itself at the service of Islam; it would be a government founded 
on realities and not on slogans. In medieval times interior and exte- 
rior security were the sole important functions of government. To- 
day with its functions multiplied, the medieval forms are no longer 
sufficient, nor can one judge a political system on the sole basis of 
oertam of its juridical provisions. What ought to be Goosidered is its 
general confonnity to the spirit of Islam. 

U however, Islam does not lecommeod any particular form of 
government, it does nevertheless oppose the theocratic type. Islam 
is interested in men and consciences, not in systems and Iq^al rules; 
it is c o noen i ed wiifa the s^rit, not the letter. A govenmient in^rited 
by the principles of Ishun would be founded on justice and human 
values. It could be only a dvil government emanating from the 
people and woridng in die interest of aU witliout exdusioii or dis- 
crmiination. It would give all its attention to education, culture. 



cooqnehension and cooperation, wodc and planning, sacrifice and 
success. It would produce acts and not slogans, facts and not prom- 
ises. It would undefsland Idam as mercy, not as menace, and pres- 
ent it to humanity as a way toward God and toward progress. Thus, 
it would open Islam to every human being and every human being 
to Islam, becoming thus the nucleus of a new world govenunent 
embracing all humanity. Of such a govemment the Highest would 
be the pivot, and man the goal. 
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jihAd 

HOLY WAR 



Of all the key notions of Islam, that of jihdd is certainly the 
most controverted. For non-Moslems it means that a Holy War has 
been declared against them. For most Moslems it is a religious 
imperative which implies bringing non-Moslems to Islam by good 
example and persuasion. For an extremist minority it is an absent 
religious imperative in virtue of which islam ought to be imposed, 
and by force if necessaiy, on "non-Moslems," that is, Moslems who 
do not share their views. To clarify the debate we will proceed in 
the form of three questions: what is the primary meaning of the 
tamJihMi How did it evolve? What is its actual niBaniiig? 

THE PRIMARY MEANING OF HOLY WAR (//ifW) 

la Arab tbc eQfiDology of JUiAi indicates an effort directed 
towaid a detenmned otgeciive. I¥ofn lliis derived maiiy meaniiigs: 
to apply ooesdf with determination to a tasis, obstuiately to resist in 
adversity, or sinq)ly to fight for survival, eventually by combating 
an adversary. 

During the Meccan period of the Koranic Revelation (610- 
622) the term jihdd had an essentially moral and spiritual meaning. 
It meant to face bravely the plots of the pagans, to preserve the 
nascent Moslem faith, and not to give in to despair. These senses 
appear in the verses: "We will guide in our way those who shall 
have fought {Jahado) for us God is with those who do good (XXX- 
IX, 69); "If (your parents) force you to (Jahadaka) associate with 
me that whereof you have no knowledge, do not obey them" 

(XXIX, 8); and "Do not submit to unbelievers, but struggle (/oAe- 
do) against them with force" (XXV. 52). 

During the Medanese period (622-632) the term jihM went 
beyond a simple moral sense to include, among others, personal and 
collective struggle against the pagans of Mecca. The Prophet and 
the new oonununity of beiieven, under threat by the pagans were 
fofoed to undertake tbe h^m or emigration wliaeby tli^ installed 
themselves at Medina 500 Ulometen north of Mecca. With the 
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devdopmeiit of tiie Medanese coniinunity, jihdd acquired a material 
sense: it came to mean not only vesisting aggression, but giving tlie 
community the means to subsist and to organize itself by financial 
contributions. This meaning for jihdd is found in the verses: "The 
only true believers are those who believe in God and in His Proph- 
et—without ever doubting later— whilst they have struggled (Jahado) 
in the way of God with their wealth and their lives; these were the 
true believers' (XLIX, 15); who "struggled (Jahado) in God's way 
with your possessions and your lives" (DC, 41). 

In view of die dicunistaiices, the original ediical and spiritual 
sense of the tenns gave way to a material sense which in time 

would predominate. Hie Prophet himself, aware of tint evolution, 

continued to insist on the spiritual meaning of jihdd for the Moslem 
community. Thus, in 624, after Badr where the Moslems won their 
first great battle against the pagans he said to them on the road 
back to Medina: "We return from the minor jihdd and go now to- 
wards the major jihdd." In other words, for Muhammad, important 
though it was, that battle constituted only a minor jihdd. The most 
important battle remained, namely the moral and spiritual jihddj that 
is, the continuous effort of self-discipline to vanquish avarice and 
cupidity, fear and laxity, tyranny and ignorance, submission to 
desires and passions. Jihdd is then the refusal of comfort and ease 
and of a vain and meaningless existence. 

FROM JIHAD to holy WAR 

In the course of the Meccan period the Prophet was asked 
through Revelation to endure pemianentiy the trials which the pa- 
gans of Mecca inflicted on him and not to oppose violence witi& 
vioknoe: "Remind tiiem; you are only a reminder; you are not 
charged to oversee tiiem** (LXXXVIII, 22), "stqjport tiiem witii a 
noble patience** (LXX, 5); "But if you cry out at lies, nations before 
you have done the same; the messenger need only believe the mes- 
sage witii all clarity*' (XXDC, IS). Finally, tiie first Moslems are 
described as "those who encourage each other to search for the truth 
and to endure" (Cm, 3). 

When the situation became untenable the Prophet and his 
faithful emigrated to Medina. Thence they menaced the Meccan 
caravans coming from Syria, attacking them in order to force recog- 
nition of their community and die right to visit Mecca where their 
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ftunOies and goods remained. For the Moslems, Mecca had always 

been the center of gravity of Islam; it was the place where Abraham 
and Ismael constructed the Kaaba to which the pilgrims came each 
year. 

But the Meccans intransi gently refused any compromise with 
Muhammad. In 624 they raised an army of a thousand, three times 
more than the Moslems, and headed north to annihilate them. It was 
in this context that jihdd acquired its new meaning of Holy War. 
The revealed Koranic verses authorized this war while defining its 
limits: 

FUll auflwrizatioii is g&ven to defend themselves to 
those who have been attacked m unjust oppression- 
God has the strength to help them— and to those ex- 
pelled from their homes only for professing: "Our Lord 
is God" (XXII, 39). 

Fight in the way of God those who fight against you. 
Do not be transgressors; God loves not the aggressors 
(II. 190). 

Thm JUidd as a Holy War should be suliject, aocofding to the 
Kofan, to precise limits: a wetl-<iefined cause wad enemy, stria 
limits and an ethics of war. Here, the cause was the unjust treat- 
ment inflicted upon the Mostems by the pagans of Mecca; the ene- 
my was those Meccans who had expeltod them from their Urth- 
place; the Koran specified that only those were to be fought who in 
effect had fought against the Moslems and sought to eliminate 
them; finally the most important ethical rule, namely, that the Mos- 
lems should not be the first to unleash hostilities. 

Two years later, while the Meccans laid siege to Medina, the 
Banu Qurayza, a Jewish tribe of Medina, betrayed the Prophet and 
made an alliance with those by whom the Moslems were besieged. 
At that poim they were in a weak position and risked being van- 
quished and decimated. A verse was then revealed which ordered 
them to combat the Jews who had broken their conunitmcnts: 

Fight those who do not believe in God and the Last 
Day, and do not forbid what God and His Messenger 
have forbidden; those who, among the people of the 
Book, do not practice the U"ue religion. Fight them until 
they pay the tribute directly after having been humbled 
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(IX, 29). 

From this venc it is clear that the combat against the people 
of the Book is not general and absolute, but limited by precise 
Gonditioiis: it must be against only those who do not believe in God 
and the Day of Judgment, and who do not forbid what God has 
forbidden tfarongh His Envoy. The sole goal of this combat is to 
force them to pay tribute to Modems; the Koran does not speak 
about either the conversion or elimination of the people of the 
Book. 

Aftor the conquest of Mecca (630), the notion of /Mtf in the 
sense of Holy War underwent a new development when it became a 
matter of forcing the Meccans to convert to Islam: 

Kill (the transgressors) wherever you come iqxm them, 
and expel them from where tiiey esqieUed you-persecu- 
tion is worse than murder-do not fight them at the 
Holy Mosque, at least if they do not fight you there. If 
they fight you (there), kill them; such is that recom- 
pense of unbdievers 03. 191); fight them till there is no 
more persecution and the cult of God is reestablished. 
If they stop, cease fighting, except against those who 
are unjust (0, 193); and fight the idolaters totally QX, 
36). 

Jihdd had become an open war against the pagans of Mecca in 
response to their intransigence and with a view to obtaining their 
conversion, whether willingly or by force. 

On the contrary, as regards the people of the Book, jihdd 
consists simply in the imposition of a tribute which maierialuDes 
their submission to the Moslem community and their commitmeat 
not to rebel against it JihM has the sense of combat only as le- 
gards those among diem who break that engagement. Later, in me- 
dieval history, the tribute paid by the Jews and Christians living in 
the Moslem community acquired another function: it became a 
substitute for recruitment into die army to which non-Moslems were 
not admitted-for at that time the state in both the Islamic and the 
Christian worlds was religious. 

The semantic evoiution of jihdd can be sketched then as fol- 
lows: 

1. At first, jihdd designated the immense effort which should 
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be made by a Moslem against adversity in order to survive and to 
affirm his manner of life in the face of the polythcists: in a hostile 
environment he has to maintain both his faith and his peace of 

' J 

2. The term next acquired the sense of active resistance, both 
collective and individual, in confrontation with the polytheists of 
Mecca, in sliowiiig strength of ^iiit before their aggiessioa and In 
matedaUy supporting the Moslem community. 

3. From the time the Meccans unleashed total war against the 
MoakmStJUUUi took on the meaning of combat, those Moslems not 
fit for combat bdng obliged to conttibnte financially. 

4. Ate the conquest of Mecca, the teim inq^lied imposi- 
tioo of Idam, but only on Ae Meocan polylheisls: Ihqr woe 
obliged under penalty of death to make the prafesskm of Moslem 
ftith: '*tfaeve is no other divinity dian God, and Muhammad is his 
Pirophet" 

5. Upon the treason of a Jewish tribe Moslems considered 
them as infidels to their own faith. In this context, jihdd came to 
signify combat against these infidels to force them to submit to the 
Moslem community and to pay a tribute as a symbol of that sub- 
mission. Later, the tribute would be imposed on all the people of 
the Book and would come to be perceived by the state as a substi- 
tute for conscription. 

6. Beyond these changes, the basic sense of jihdd remained, 
that is, as the Prophet explained, the continued fight of the soul 
against contrary elements in order to prevail in force and in sereni- 
ty. Such is the major jihdd; holy war (in the sense of physical com- 
bat) is only the minor jihdd. 

The vBa^fihM signified, unquestionably, an elevation of the 
soul to ovocome the sell This basic sense was not understood by 
the jurists however, and came to be defonned by pditical pnctioe 
during the classical age^ Bdany jurists, including the most influential, 
conceived fihAd only as a war against non-Moslems which would 
end only with the coovenioo of the entire worid to Isbun. War thus 
became a permanent state ntfier than only a teinporaiy one. That 
conoqption of (^UidkO coostitntes a serious d^mnre from iti initial 
sense and derives from a bod reading of one veise and two hadiths. 

The verse is the following: "O bdievers, fight the unbelievers 
who aie near you" (IX, 123). In examining this verse closely it is 
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dearly not an order to combat all non-believers (all non-Moslems) 
in every time and place. It is rather a strategic advice to combat 
those unbelievers who live close to Moslems in order to assure the 
security of the Islamic community (Unvna) and protect it against 
the enemies who surround it and wish to injure Islam. Certainly, the 
art of war teaches that the best defense is an attack. Thus, a little 
before his death (632), when the Prophet raised an army to combat 
his enemies to the north, he carried out the order implied in this 
verse. In effect, as the Byzantine empire and the Sassanid empire to 
the east menaced the Moslem community at that time* the best 
defensive strategy was to attack. 

In addition, the poor interpretation of two hadiths contributed 
to the deformation of the exact sense of jUiM. First, it is r^orled 
that before the Hegira the prophet, when provolnd by the Meccans, 
iqilied: "People of Quraysh, I have brought you massacre." First, 
llie authenticity of the kadUh is very doubtfiiL Theii« even if it woe 
authentic, it coooems only a part the Qurayshites, and was pro- 
nounced at a time when tiie Prophet was carried away and lost his 
composure. After the defeat at Uhud (625), seeing the Meocans 
cany in trimiiph the body of his unde Hanoa Xk ' Abd al-MotlBlibb 
he tfaieateaed to kill two Meocans for every Moslem victim. But 
then a verse was revealed directing him not to chastise bqrond the 
extent of the wrong caused ("If you chastise, chastise even as you 
have been chastised" XVI, 126). However that may be, unequivocal 
verses of die Meocan period ordained die Rrofrfiet to prove Ida 
strength of soul under die aggression of the pagans, and without 
question the last word belongs to the Koran. 

According to the second hadith, the Prophet said "I received 
the order to combat people until they bear witness that there is no 
other god than God and that Muhammad is his prophet" Here the 
question is to icnow what should be understood by "people". For 
many exegetes in Koranic usage that term does not refer to humani- 
ty in general, but only to the Meccans. Thus understood, this hadith 
is in perfect agreement with the Koranic verse which orders Mos- 
lems to combat the Meccans until they convert (IX, 36). 

*Umar, the second Caliph (634-644), hesitated for a long time 
before attaddng the Roman and Persian Empires, and was finally 
foioed to do so only in order to protea the Moslem community. But 
starting from the Umayyad dyiiasty, less than a half century after 
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the death of the Prophet, the Moslem State was transformed into an 
empire in which the Caliphate was transmitted as a family inheri- 
tance. The Caliph-emperors often followed a politique of conquest 
in order to augment their power, riches and the number of their 
subjects, or to protect these gains. They employed the call to Holy 
War (jihdd) to galvanize their armies and spread the idea that they 
weie engaged in a battle cry in the name of Allah in order to give 
blam more power and to guide other peoples towaid the truth. 
Though Moslem conquerors were genoally more merciful dian 
others, it lemains that many conquests wece made for paaHy tempo- 
ral golds, which the call to a Holy War OiMd) under the banner of 
Islam sought to legitimaie. 

It is oHen wrongly believed that the first objective of these 
wan was to propagate Islam. Without doubt diat objective was not 
totally absent from diought, but the first goal of die conquests was 
the personal enrichment of tiie Call ph w, dieir entourage and their 
court As an example, dnee oentmies afhcr their oooquesi die mass 
of Egyptians were not yet converted to Islam, in Spain under Mos- 
lem domination the majority of the population remained Christian: 
certainly this is proof of tolerance, but also that the first goal of the 
conquests of the Caliphs was not the propagation of islam. Rather, 
these conquests were of an essentially political order; in no case 
could they be qualified as a jihdd. 

For their part, dissidents within the Moslem empire have 
qualified their opposition to the Caliphs as a jihdd and have sought 
to convince their partisans that jihdd should apply not only to the 
unbelievers but also to those whom they considered to be unjust 
rulers. A third interpretation was thus forged by the fanatics and 
terrorists for whom jihdd signified the elimination of all who op- 
posed them, whether firee thinloers or individuals who defended 
independent thought. 

Today, after all these improper uses, Moslems have a most 
confiised idea of Jihdd, Most ignore the real sense of die nodoo, 
and are not aUe to submit it to cddcal csaminadon. 

Authentic Jihdd 

In sum, jihdd has two meanings; die original one which is of 
a religious future, and one acquiied in the course of histoiy which 
is of a political nature and is charactednd by inqnedsion. The first 
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usage of jihdd is an individual ediic; its acquired sense, however. Is 

that of a war against non-Moslems which in many cases is against 
Moslems. We do not doubt that the original sense will triumph in 
the end« so that jihdd will become an instrument of justice and 
niercy, not of violence and war. 
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CHAPTER IV 



ISLAMIC FUNDAMENTALISM 

In the United States Christian groups who decide to retire 
from society in order lo live the abstemious community life of the 
first Christians, with the intent of returning to original Christianity, 
are characterized as fundamentaiist Under the influence of this 
Anglo-Saxon termuiology, certain Arab authors have characterized 
as Islamic ftindameiitBlisni {usUliyya) the extremist cunents of 
tlKNiglit which fix iqKm cenain fonnal and maiguial aspects of 
IsUmi and seek to impose them by fmce. 

Such « direct transfer into an Anb-bhunic context of an 
expressioo bonowed from the North American intellectual and 
social context loses sight of Ifae important differences betwe^ 
nal Christianity and Islam as lived by the first Modems. As can be 
seen from the Gospt^ and especially from "The Acts of the Apos- 
tles^ Christians ui the first three centuries lived a sunple commnnl- 
tarian life. This was separate from Roman civilization, which they 
considered pagan and impure. It was separate also from Jewish 
society which they criticized for its literalist application of the Mo- 
saic law di the expense of its spiritual dimension. For a long time 
these first Christians acted simply as a new Jewish sect, not doing 
anything to develop their own religious Law, to found a new state, 
or to resist oppression by the Romans who were throwing them to 
the lions. That situation prevailed till 325 when Constantine de- 
clared Christianity the religion of the Empire. 

In Islam the situation was very different. Since the time of 
Medina under the government of the Prophet, the ftrst Moslems, far 
from submitting to the polytheists, fought them and worked to 
spread the new faith and to reshape their world. As a result, before 
the end of the first century when they were centered in Damascus, 
and even more during their following period in Baghdad,*^ they 

constructed a new Islamic civilization. Hence if, as with the North 
American Christians, fundamentalism means reeiong to revive the 
life of the first Christians, then this expression cannot be applied to 
Moakm extremisls who todi^ impose by violeooe ways of thinkiflg 
and acting which have nolfauig to do with thow of the first Mot- 
if, nonetiieiess, one wishes to cootinoe to tpctk of Islamic 
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fnadamentalisin, one must clearly distinguish its two fbmis in con- 
temporary Islam. On the one hand» there is activist political funda- 
mentalism. Far from proposing an authentic renewal of religious 
thought, this battles only on the political terrain and with its arms, 
thereby lowering Islam and Islamic Law (sharVa) to the level of 
common politics. On the other hand, there is rationalist spiritualist 
fundamentalism. This can be traced back to Islam as understood by 
the fu*st Moslems according to the teachings of the Koran and the 
normative behavior of the tradition regarding the Prophet (sunna). It 
uses these to renew the spiritual life of Moslems, to restore the 
values of work and of independent opinion {iftihdd), to rediscova 
an active role in world civilization and, finally, to shape the politi- 
cal and juridical institutions of society in a way that avoids both 
excessive saoalizatioa and destructive nihilisnt 

Let us Gompaie these two fundamentalisms on five levels. 

Semantic Derivation 

The meaning of words is not fixed once and for alL like 
living benigs, worIs evolve and change m the cooise of hislofy to 
the point of acquiring at times a sense completely different from tlie 
ori^nal one. Hius* ''democracy" signified hi eaily Qntk tfaou^ 
government by tiie uncultured masses, befoie commg to desigpale 
govenment by tiie majority of dtusens. When today one cfaancter- 
izes as a "poUoe** state a country wMdi depends more on its securi* 
ty apparatus than upon legal autfiority one is fu from flie original 
sense of polls as city-state. 

Sinularly in Islam, with time such terms as shari'a, hukm and 
Umma have dLquired meanings radically different from their ori- 
gins. Thus, the term shart'a (Islamic Law), which in the Koran 
meant the way or the route laid out by God, came to designate also 
the ensemble of practical juridical directives in the Koran, to which 
was latter added the sunna or tradition regarding the prophet, and 
finally also the opinion of the jurists and the unanimous consensus 
of the community iijmd), in other words, Islamic jurisprudence 
(fiqh). There is, however, an essential difference between the two 
senses: whereas the first points to die way that God, through the 
Konm, invited believers tt> follow, the second refers only to the 
opimons of jurists. In other words, to confuse the two senses is to 
oonfiiae wluit is of divme origin with that derived from hmnan 
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sources. Such confusion loses touch with Islam and approaches 
polytheism. 

Finally, to protect itself against this confusion and to avoid a 
deformed or adulterated interpretation of Revelation, rationalist 
Islamic fundamentalism thinks it in^ortant to rediscover the mean- 
ing which the Koranic terms had at the time of Revelation and to 
hold to that sense. On the contraiy, activist fondamentalism takes 
those terms in a derived or conventional sense which is totally 
absent in the Koran, thereby generating confusion and defonnation. 

The Circumstances of Revelation 

When *Umar asked Ibo *AbUls why diveigenoe of opinioii 
arose witliin the Islamic community, he lespooded: 

The Koran was revealed to us and every time we read a 
verse we know what was behind its revelation. But 
after us will come people who will continue to read the 
verses having forgotten their context That will provoke 
differences In reading which will degenerate into inter- 
nal quarrels. 

Rationalist fundamentalism seeks to rediscover the founda- 
tions laid by the Koran and followed by the first Moslems in their 
interpretation of the revealed Word. It does this by following Ibn 
*Abbas in situating each verse in the circumstances in which it was 
revealed. In contrast, activist fundamentalism neglects the context in 
which particular verses were revealed and interprets them solely on 
the basis of their literal sense and in virtue of the principle that "the 
general sense of a Kofanic term should prevail ova: its circumstan- 
tial sense." However, the principle is marely a rule of Islamic juris- 
prudence {fiqh) created by jurists; it is not a provision of Islamic 
Law {short' a) coming from the Koran or the surma. Hence, its ap- 
plication weakens the coherence of the Koranic message. As the 
Koran constitutes a whole, each part needs to be interpreted in the 
light of the others; this is in con fo r mity with the fi i nriamwitallsi 
of the first Modems. As Ibn 'Abbas predicted, the finder 
of the activists led to diffenaoes and qoacrals about tlm 
sense of the Koranic venes. One exaniple ooooenis the Imerpieiih 
tion of the vme: ''The unbelievers are thooe who do not judge 
(yakkum) men aoocmfiog to what God has rewealed** (V, 44); this 
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was revealed when the Jews of Medina turned to the Prophet to 
judge a case of adultery committed by two members of their own 
community, but hid the rule prescribed by the Torah lor that case, 
namely, stoning. That is why the best exegetes think, on the author- 
ity of Ibn 'Abbas and the Prophet, that this verse concerns only the 
people of the Book. It signifies only that those among them who do 
not decide their cases in conformity with their own law are deniers 
of their books. Activist fundamentalism, on the basis of the princi- 
ple cited above, ignores the circumstances of Revelation and departs 
from the interpretation of the Prophet and recognized exegetes and 
uses this verse like a slogan. In their faulty interpretation the term 
yahkum is taken to mean "to govern**, whoeas in the Kocao it signi- 
fies "to judge", and as a lesolt, they aociue all govenuiKnts of 
infiddity. 

hUm, Religion of the Just Mean 

An essential characteristic of blani is its njection of all Ibnns 
of excess and extremism in folfiUii^itligionspfescfq^^ ''People 
of the Book, do not exaggnale in your religioii'' (IV, 171). In thai 
sense, it is said of the Prophet that each time that he could choose 
between two possibilities he chose the one which was easiest on 
peofde. It is repoded that *Umar h. al-Khanibb seeing in a maiiDet ft 
man holding in his hand a lost fruit and lookug te its owner, said 
to him: *'You do this not out of piety but afifectatioa.*' The frdlow- 
ing aie but some esuunples of the tolenuioe and spirit of equilibrium 
in authentic Islamic fundamentalism. 

When Muhammad was travelling with the Moslem army from 
Medina to Mecca during the month of Ramadan in the eighth year 
of the Hegira, one part of the believers, including the Prophet, did 
not fast. This was in conformity with the Koran which authorized 
breaking the fast during a voyage. Others, more exigent than Mu- 
hammad himself, strictly observed the fast. That situation lasted 
several days without either group reproaching the other in the least 

Another example: it is reported that a Bedouin came to find 
the Prophet and said to him: Envoy of God, I always have some 
affairs that occupy me during the hours of prayer; could you sug- 
gest some way of Tcphdog them? The Prophet responded: Pny the 
dawn prayer and the sunset one but not that of the noon, afternoon 
and idght This slory shows how muhammad. himself pnctioed 
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independent opinion (ijtihdd) and creative thinking, even in what 
concerned ritual obligations in order to make them easily practi- 
cable for believers. 

A last anecdote: Once very cold morning after 'Amr b. al-'As 
said the dawn prayer without his ritual ablutions, Muhanimad asked 
him: "Have you not lead the verses devoted to ablutions? Yes, 
Envoy of God," be responded, "but I also read: 'Don't expose your- 
self, by your own hands, to destniction'" (II, 195). The Propbet 
laughed heartily and willingly recognized the excuse. 

Radooalist Mamie fundamentalism thinks it neoessaiy to 
return to these essential traits of Isbm, namely, mercy, tolcnuioe, 
the attenuatum of human sufiGBfing and the rejection of aU excesses 
and fbims of extremism. This is the precise opposite of activist 
fundamentalisnt 

Islam, a Religion of Progress 

At the heart of Islam there is continued movement toward the 

future, the will to march forward toward the establishment of a 
humanist civilization. The phenomenon of abrogation inuskh) in the 
Koran, that is the subsQtuLion of one verse by anoLhei in the face of 
new developments, is the surest index of this constant movement of 
adaptation to realities and an active will to change life. The first 
Moslems understood perfectly that they had a religion of action 
thanks to which they were able to build a great civilization of uni- 
versal scope. 

"God does not change anything in a people, until they change 
what is in themselves" (Xm, 11): the first Moslems understood the 
true sense of this verse, so that authentic change b^ins to operate 
within each person and is followed by constractive action and ae- 
ative work. In order to be efficacious this must not stop at the sur- 
face of things but nnist effect their essence. That is why the early 
Moslems opened to all the civiHiaitions of their time, studied all the 
sdenoes and warind in all fields. A genentioii after the death of 
the RcQphet they had abandoned tlie life of tlie Bedouin m di 
through their fufli in Ubm, had become die agents of their faislofy. 

At the end of the IVlh-Xth centuries, the Brethren of Purity 
defined the perfect Moslem as one who is: "Arab in religion, Iraqi 
in taste fer life, Hebrew hi experienoe, Ouistlan hi mediod, Syrian 
m aaceticism, Greek in science, Hindu in vision, Sufi in conduct- 
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angelic in morality, sovereign in reflection, and divine in his knowl- 
edge." In other words, the true Moslem was both humanist and 
universalist. Open to -dil cultuies and ail forms of knowledge, he is 
tolerant with regard to all Divine Laws, and knows how to choose 
what is best from each approach. But in the Vth-Xth centuries a 
change took place: Moslems ceased to progress and for the follow- 
ing nine centuries entered into a state of stagnation in which they 
too often lost the capacity to act with a clear and conscious vision. 
Rationalist Islamic fundamentalism, holding to the essence of Islam, 
wanted to be humanist and universalist; thev valued movement 
toward the future. In contrast, activist fundamentahsm, turning 
toward memories of the past and shriveling to positions it neither 
could nor wished to surpass, became hostile to all progress. 

Political Power According to Islam 

For the first Moslems, political power was not a religious 
emaimtion from God, but a dvil work of human wilL For them the 
governor was an individual like other men. They designated him as 
governor through some agreed upon process; and in theory at least 
Aey could review his work and dismiss him from his functions. Ifis 
acts, orders and opinions were not from celestial revdations. but 
were solely his judgments and those of his counseUois. Upon his 
investituie, AbO Bakr gave this speech to the believers; "I have 
been designated as your head, but I am no better than you: if I act 
well, help me, and if I act badly, conect me". In tiie same dicum* 
stances his successor, 'Umarb. al-Khattdb, declared: **If yonnoiein 
me any deviation whatever, correct me." 

In all of Islamic history no jurist, ulama or exegete has 
t [aimed to have particular authority, to be inspired by God in his 
judgment or to be gifted by infallibility or sanctity. All knew that 
Islam rejected all these forms of domination of man over man and 
likened them to polytheism. In contrast, despotic political power too 
often has claimed an aura of infallibility and hoUness. Though some 
may find this judgment excessive, it remains true that, although 
unjust rulers have always pretended the contrary, in practice every- 
thing happens as if God the Highest made them Caliphs in order to 
express His will and act in conformity with it It is as if they were 
not simply the "Commanders of the believers," designated by them 
and responsible to them. Thus after the first four Caliphs and 
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against the teachings of original Islam, political authority in Islam 
became de facto a theocracy in which rulers exercised personal 
inherited power. In the absence of all controls they were able to 
transgress the religious Law as they saw fit. Moreover, though in 
principle hostile to Shiism, they were influenced by Shiite concep- 
tions which made Ihe sovereign an infallible being elecled by God« 
for these ideas served their interests. 

Rationalist Islamic fundamentalism considers h neoessaiy to 
lelum to the Koran and the traditions of the first Moslems in order 
to purify Islamic political though from its errors. On this basis it 
woiild establish iKditical authority as coming 
who have the rig^t to participate in it. contrd it and remove it if it 
contravenes the rdevant laws. Activist fundamentalism bdieves 
somedung otfier than it professes and acts contrary to what it sqrs. 
For m afiBiming political aolfaoiity to be an inl^ral part of Islam it 
confers upon it a de facto infiriUbiMty in such wise as to transform 
it into a religious authority. Furthennore, for rationalist Islamic 
fundamentalism every person versed in the sciences relating to 
religion remains nonetheless a simple individual and his opinions, 
words and judgments bind only himself. In contrast, the activist 
fundamentalist acts as if the opinion, word or judgment of the one 
he takes as chief, guide or imam is an inspired vision from God. On 
this basis he makes his chief into a lord, imitating thereby the peo- 
ple of the book who are stigmatized by the Koran: "They have 
taken their doctors and their monks as well as the Messiah, Mary's 
son, as lord in the place of God" (IX, 31). 

There are then two radically opposed Islamic fundamental- 
isms: the one, rationalist and spiritualist, proposes a rediscovery of 
the original thought processes and spiritual life. In this it attaches 
itself once again to the essence of Islam and to the spirit of modem 
civilization. The other fundamentalism, activist and political, is an 
aggregate of confused and iiratiooal tendencies. Under cover of m 
retom to the holy ancestors, it preaches a facade of rigorism and a 
letnro to by-gone modes of life. In this there is neither a rational 
direction, spiritual lencwal* nor authentic teaching, The past is quite 
dead, and die pieaent is in permanent movement thoo^ the fiver 
may be the same, one never enters twice into the same water. 



CHAPTER V 



PAN-ISLAMISM 

In the 1940s one of the ideologues of political Islam under- 
took to preach what he called "Pan-Islamism" (al qawmiyya al- 
isldmiyya). This was intended to make Islam a privileged bond 
between Moslems, erasing forever all allegiance to country or na- 
tionality. Since then the partisans of this theory and those participat- 
ing in its derivative groups ijamd'a) or influenced by its thought 
have been called Pan-Islamists. 

This false conception, based on a confusion of terms is pro- 
foundly damaging to Islam, which is foundationally a general and 
universal teaching and way; in no case can it be limited to a privi- 
leged c ommuni s or nation, to a specific party or political systBin. 
One famous vene si^ "O mankind, we have created you nude and 
female, and have constituted you in peoples and tribes, that you 
may know one snotfaer. The noblest among you in the sight of God 
is the most pious** (XLK, 13). This snppom the prophetic veriMl 
traditioos ikad^). "An Anb cannot have moie merit dian a non- 
Arab except on the basis of his piety." This vene and hatffth^ 
among odier sources, show without doubt that Islam rejects all 
tribal, edmic or nationalist temptations, ft is a religion open to all 
on an equal footing, without any discritnination between peoples. 

To induce Islam to a nationalism (^omwi^) is ooittwy to its 
nature, and a grave misconception of modem political realities and 
of the terms in which these are expressed. Nationalism is a political 
movement that proelaimii the right of each nation to constitute itself 
as an independent political entity. That movement, bom and devel- 
oped in XlXth century Europe, allowed Germany and Italy, and 
then the people of the Balkans, to constitute themselves as indepen- 
dent national states. If one applies this definition to Pan-Islamism 
one must define it, despite its proponents, as an ideology according 
to which Islam is a political movement which would constitute 
Moslems as an independent political entity. In that way, Islam as a 
religion, rather than being open to the entire world, would remain 
closed off to non-Moslems, closed in to a limited people and re- 
gion; it would be transformed into a political movement which, 
whatever its form, would be the nataial enemy oi all odicr edmic 
gnmaan and nationalities. 



86 Islam and the Political Order 



These natural consequences of a poor comprehension of Islam 
have made their mark upon all contemporary Islamic movements. 
All have become nationalist movements rather than religious, polit- 
ical rather than spiritual, pie-Islamic (jdhUS*s) rather than Islamic. 

The SauFces cf Pan-lslamism 

This ideology has its source in Judaism, which penetrated 
Islam by the interpreters of the Jewish traditions (isrd'tliyydt). In 
contrast to Islam, Judaism is a national religion, the religion of the 
Jews. In the Old Testament Yahweh is the God of the Jews; only 
later, in the last Books (Isaiah, David and Malachi) did Yahweh 
become the God of all men. That ethnic or national character of 
Judaism is especially manifest in the fact that if one is not bom a 
Jew it is extremdy difficult to adopt the Jewish religum, whereas to 
become Moslem a profession of Moslem faith suffices. 

From the dawn of Islam until today, some Moslems have not 
grasped tbis basic dififereoce between tiie two leligioiis. This has 
been so since the first conquests, even in the time of the Caliphate 
of *Umar. Gedain liAislefns of Medina wished to impose the pay- 
meat of tribute (Jiiya) on all conqueied noo- Arabs* including those 
who had converted to Islam. Ihis would have made ethnic identity 
more impoftant than Islamic identity. Understanding the universal 
vocation of Islam, 'Umar rejected that point of view and affirmed 
tiiat the tribute could be imposed only on noorModenu, wfaeiher 
Arab or not. 

Unfortunately, tiiat true understanding of Ishun was put in 

doubt a litde after *Uinar*s death. Muhanunad had done his best, as 

is shown by the Koran and the tradition of the prophet (Sunna), to 
break the force of ancient habits and to open to the Arabs of the 
Peninsula broader horizons than the tribal chauvinism in which they 
had hitherto been confined. However, he did not want to upset 
certain customs and conceptions, being conscious of the weakness 
of the human spirit and of the difficulty of breaking free from all 
former prejudices in one stroke. Perhaps because of this, one wit- 
nesses some of the newly converted Arabs rapidly regressing from 
Islam to the morals of their pre-Islamic state ijdhiliyya) with a 
resurgence of the spirit of clan and of tribal chauvinism. 

That tendency, which has been visiUe since the Caliphate of 
*Uthmin, regained full vigor damg the Umayyad Caliphate. This 
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was marked by an exacerbation of the ethnic Arab domination, 
especially that of the Umayyad clan, over the other Moslems in 
contradiction of verse XLIX, 13 cited above. Consequently, during 
the Abbasid Caliphate the provocations by the Arab element gave 
birth notably in the Persian ethnic group to a counter nationalism 
which took the form of the movement called a "return to the peo- 
ple" (shu'dbiyya), a term designatiiig the conflict between Ptr^ani 
and Arabs. In that conflict Islam, rather than playing its proper 
unifying role, aeivcd as a slogan by which to reject one's advenar- 
ies and rally the troops. 

More geneially, the confusion between religion and ethnicity 
had disastrous consequences for Islam, both on the political and on 
the ffdiglous plane. On the political plane it p e nnl tled the Umayyad 
Caliphs, in onler to legitimate dieir pretensions to the Caliphate and 
keep it for themselves, to aCBnn thai ''the imaiiis mnst be quiaysfai- 
tes."'^ On dieir side, die Fecsians combatted die atnation by insert- 
ing themselves hMo die entourage of die Caliphs-all the AbbaskI Ca- 
liphs, except three that had non-Arab, mostiy Persian, mothers— and 
thereby assuring control of the army and the high administration. 
This was true to such a point that it could be said without exaggera- 
tion that during the second half of the Abbasid Caliphate the Caliph 
was nominally Arab while the Persians exercised the real power. 

On the religious plane, that confusion is responsible for the 
division between Sunnism and Shiism, which in its origin had been 
essentially political. The term designated the partisans of 'All b. 
Abi Talib who thought that the Caliphate should return to him and 
after him to his sons, Hasan and Husayn, rather than to the Umay- 
yads. Thence, Shiism gradually became a religious tendency adopt- 
ed especially by the Persians in order to distinguish themselves 
from Arabs; into it they introduced Ungdy thdr own doctdnes and 
traditions. 

If the difference between Shiism and Sunnism had been of a 
truly religious nature it would have lunited itself to oeitain inlapie- 
tatioos of one or another Koranic preso^tions. But as it was a 
matter of a conflict between two nadonaliams, it was natural tint 
the AwMitMii^t ethnic group t ffl ^l it by aU iitftans to diffioRsodale ittdf 
from its livaL to dds reason die Shiiie Ulimasi hi a sphit of ooft- 
tradiction, often adopted positions which differed from those of the 
SunnilBs. One of them, al-Kulayid, even nod that "ail diat goes 



88 Islani and the Political Order 

counter to the unanimous consensus (ijmd) of the Sunnis is auth- 
entic." Thus, it is not surprising that in the eyes of the Sunnis cer- 
tain Shiite doctrines are seen as contradictory to the precepts and 
foundations of Islam. 

FROM PAN-ISLAMISM TO PAN-ARABISM, 
AND VICE VERSA 

Beginning from the Xllth century, the conflict between Arabs 
and non- Arabs shifted definitively in favor of the latter. The Islamic 
state was dominated successively by Persians, Turks, Mongols, 
Tartars and Kurds before winding up in the hands of the Turks of 
the Ottoman dynasty, which claimed to be hein of the Abbasid 
Caliphate. 

The Ottoman r>tiiphy^ was maaked by nationalism and eth- 
nicity, which became progressively stronger. Gradually, the Otto- 
man power began to treat its subjects as a conquering and dominat- 
ing power. It affirmed its own ethnic si^eiiority, contrary to the 
teachings of Islam which leoogniied both the right of eveiy Mos^ 
lem to exerdse political authority and the obligations of government 
to treat all subjects as brothers m religion. Such "Otiomanism'* 
naturally gave birth to a counter-nationalism, namely, to the emer- 
gence at the beginning of die oentniy of Plu-Axabism. This 
emerged first in the "Arab revolt" of 1916 and was later mstitiition- 
aUzed in the foundation of the Arab League on Maich 22, 1945. 

Hie Arab stales were happy to see Egypt take up die tai- 
Anbist ideology and join in the founding of the League. In view of 
its strategic position between North- West Africa (Maghreb) and the 
Middle East or West Asia (Mochrek), its role was to be the avant- 
garde of African Moslem peoples, and its political, cultural, demo- 
graphic and economic weight. The national income of Egypt was 
itself higher than that of all the other Arab countries combined. All 
that made Egypt the natural leader of the states united in the Arab 
League. 

In 1956, the triple aggression and nationalization of the Suez 
canal gave an enhanced vigor to the Pan- Arab tendencies. The Arab 
masses hoped for a political unification of the Arab world under the 
leadership of President {rats) Gamal Abdel Nasser. To certain re- 
gimes that wave represented a serious danger, raising questions 
regarding dieir very existence. The Arab workl divided itself then 
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into two opposed can^s. The first, led by Nasser, under the banner 
of Pan-Arabism, worked to install an Arab State unified on the 
basis of an "Arab socialism". It characterized itself as progressist, 
while its adversaries accused it of being pro-Soviet and lay, which 
according to them meant anti-religious. The second camp, rather 
than envisaging a political unity, proposed the constitution of reli- 
gious blocks. It rejected sodalism and qualified itadf as religious or 
conservative. Its adversaries accused it of being reacdonary and at 
the service of Western iraperialisniL 

Thus Pan-Arabisni led to a new division of the Arab wodd, 
and finally to a resurgence of Pan-lslamism. hk the ideological war 
between these two camps, Saudi Arabia made of Islam an arm witfi 
which to fight the odier camp. It accused it of being adieist or at 
least non-Islamic, and sutgect to an uifidel state, namely, to Gom- 
mnnism, which refected Isbm. To reinforce its camp, Saudi Arabia 
sthnulated the creation of tiie Organization of the Islanac Confer^ 
ence and of the Islamic League, institnlians desthied to regroup all 
the Moslem states and develop among their peoples a sense of 
belonging to Islam. Aware of the objectives of these institutions, 
Nasser fought them and refused Egyptian membership in 1966, be- 
fore finally accepting it in 1969. 

In the meantime there intervened the 1967 defeat, which 
undermined especially the direction taken by Nasser. His adversar- 
ies did not fail to exploit the situation. In this they were aided by 
events, for in 1967 the Israeli occupation of Jerusalem, third Holy 
City of Islam, was a shock to the entire Moslem world. From that 
point onward, all Arab leaders, of whatever camp, took advantage 
of Islamic solidarity against Israel and transformed the conflict 
between Arabs and Israelis into a conflict between Jews and Mos- 
lems. 

In 1970, Anouar El-Sadat succeeded Nasser and quickly mod- 
ified radically Egyptian politics: the expulsion of the Soviets, new 
ties with the West and m particular with the Umled States, and a 
policy of tightening the links with the Arab stales opposed to Nas- 
ser, and eqiedally with Saodi Arabia whose power was reinfioKoed 
by the rise m the price of oil On die uiteiior levdt die exchision 
fiom power of Nasser's socialists opened the way for Uandst 
groups to become more active and to gam some power. Certain 
members of die association of Moslem Brethren dose to the pren- 
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dency {rais) persuaded it to allow Ihem to act in the name of so- 
called common interests. Thus, the Moslem Brotherhood returned 
from Saudi Arabid and other Arab countries where they had emi- 
grated under Nasser and reentered politics, commerce and finance, 
while cultivating close ties with those who had protected them 
when they had been threatened. 

For all these reasons, Pan-lsiamism became active once again 
in Egypt, but under a new allegiance and on a broader and more 
intensive scale than before. The policy of economic openness, nota- 
bly with the establishment of the so-called Islamic banks and the 
massive emigration of Egyptians toward the oil producing Arab 
countries also favored this tendency. On the whole, the new Pan- 
Islamism thus found in Egypi a propitious climate for realizing its 
objectives, which at times were contrary to those of Egypt This 
was possible by means of financial institutions and the media, or by 
the judgment of certain Ulamas who were well remunented by the 
Islamic banks of wliich they weie designated advisors or by the 
states which called upon their service. 

Being essentially nationalist latfier than idigioiis, tiie Pui- 
Islamic trend had an exdnsively political ob|ective» namely, to 
come to power everywhere and by any means. To do that, it p»- 
sented a single model as being ideal fx Islamic government and as 
needing to be accepted as a whole and without discussion, and they 
attributed to Islam this political system and certain Arab customs 
which come, rather, from pie-Islamic Arabs (jdhiliyya). Worse still, 
having Islamized die banks, they threw themselves into Ishunizing 
the sciences and institutions, as if it sufficed to suffix the label Is- 
lamic to a corrupt political system, a hypocritical economic system 
or a profitable commercial enterprise in order for it to be rendered 
virtuous. 

By all these manipulations, it is Islam which one destroys and 
falsifies for the benefit of neo-nationalism as a resurgent "return to 
the people" {shu'Ubiyya). Logically, that degeneration of Islam into 
an Arab neo-nationalism would give rise to a counter-nationalism. It 
is then an irony of history that, as twelve centuries earlier, there is 
Persian nationalism . . . and so on in endless i^tition. 

Contemporary Proponents of Pan-Islandsm 

The Iranian revdution of 1979, which toppled a regime pie- 
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tending to be the successor of the ancient Persian Empire, did not 
take long to reveal its true nationalist nature. Under its "Islamic" 
appearances, the regime deriving from the revolution of 1979 only 
continued the policy of its predecessor. To this it added a clearly 
expansionist perspective, and thenceforward proceeded to export 
this model outside of Iran. In turn, this would kad to exacerbating, 
once again, antagonisms between the Arabs and the Pnsians and 
between the Shiites and the Sunnites, each atlenipting, as in the 
past, to hide under the banner of authentic Islam and the true futfa. 
Inevitably, that antagonism ivoold degenarale into an open 
namely the long ban-Iraq war. Though qoieled today, someday this 
will against burst into flames in (me or another form. 

All unfolds as if the ethnic poUtical conccptian of Islam, 
suioe the voy beguming of its hlstoiy, leads inevitably to cadunst- 
Ing its qnrit through fractiooing Its community (Umma) into tribes, 
foctioos and mini-Sttles. The contemporary poliddation of die 
region seems to letnm to tribalism and die squabblmg between 
groups. All this is done under the most diverse uses of the term 
"Islamic," but Anally, all are based on the spirit of nationalism. 

In today's Islamic world at least three "Pan-Islamisms" 
emerge, and there is reason to fear that this number wiii mcrea^ie in 
the future. 

Arab Panrlslamism takes as Islamic principles the typically 
Arab mentalities and attributes, which for the most part axe pm- 
Iskmic QdkUiyya) and have no foundation in die Koran or in die 
Idamic community (Sunna). On the contrary, it seeks to diffuse a 
pardcolar mentality and conception wfaidi it pielends to be lAtf 
Islamic mentality, the Uamic conception of tfahigs. In the same way 
presenting a cerudn model of government as being the Islamic ideal, 
this pan-Islamism strives to eliminate the others-which it character- 
izes as lay— so that all the government systems of the Islamic coun- 
tries will be subject to this pseudo-ideal. Under the cover of Islam it 
preaches a nationalism aimed at surpassing allegiances to existing 
parties and nationalities in order to substitute allegiance to a nco- 
nationalism, promoting the belief that it will be the center of Islam. 
In fact, it is itself deeply bound to its own ethnicity and arises from 
a political and institutional current profoundly dangerous for Islam 
and all Moslem peoples. 
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Persian Pan^slmnim has ban for its oenier, but having been 

joined by Libya it forms an Iranian-Libyan axis. That axis attacks 

Arab Pan-Islamism on a twin ethnic and religious basis, accusing its 
adherent of having remained qurayshite chauvinists, never having 
been civilized by Islam, having regressed to pre-Islamic paganism 
ijdhiliyya), and finally of having completely confused Islam and 
Arabness. 

Persian Pan-Islamism presents the Iranian model as the ideal 
form of Islaniic government and attempts to export it to neighboring 
countries. It claims to be revolutionary, accusing other regimes of 
being reactionary and of supporting impenaiism. Numerous Islamic 
movements aspire one day to imitate its model of seizing power by 
mass manifestations, and their leaders dream of that type of clerical 
govenuneot. On the religious level, Persian Pan-Islamism seeks to 
spread the SluilB doctrine, considered as the sole authentic faith. It 
would claim to provide the right path to the Sunnites who have 
wandered since the death of the Prophet 

Despite the impoitaiit doctrinal divetgeaoes which aqwrale 

Sumiism from Shiism, ocrtatn Islamic gioaps, notably in Egypt, 
h«ve been atroogly inlluenoed hf ocftaln Shlite concepttons: its 
myth of the Messudi (al-mahdt al-namuuar) who will lemro to fill 
the world with jostioe afltor it has been filled with uijnslioe, secret 
groups, the teoden^ to attribute defacio infidlibility to their leader 
and to the jurists (u&vniif) who iiu|nie diem after the rnmmnf^ of 
Ayatollahs, and hM^gndon of die political system mto leligioas 
dogma. 

African Pan^sUmdsm^ still young, was bom in the United 
States in the special conditions of Black Americans. It is poorly 
defmed and still in search of its proper identity. Basically, it reflects 
the desire of Blacks for an idendty distinct from that of other Am- 
ericans and external to Western civilizatioii. They felt they had 
found dus in the ideology of Afiicamiess and their African roots, 
but that did not allow for setf-affhmation in the American context 
Under its comemporary form of political nationalism, Islam pvovid-' 
ed what diqr ladnd, namely, a nationalist ideology, and so th^ 
became Moslems. Ihe political cfaarader of diis Pui-Idaiiiism is 
still dearer dian the two preceding ones. These Moslems have only 
a vague and superficud idea of blam, and their practice is limiied to 
formal ritualism. In brief, for them Islam is first of all a weapon in 
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their struggle against American nationalism. 

Arab and Persian Pan-lsiamisms both seek to seize control of 
the African model, notably through financial support and personal 
relations, in order to establish a sphere of influence at the very heart 
of the United States. They are helped in this by the fact that by 
nature Pan-Islamism urges its followers to substitute for allegiance 
to their native country allegiance to the centers of Pan-Isiamisnv 
and to consider themselves closer to their distant Moslem brotiiere 
tban to those with whom they share their daily lives. 

Because of this nationalist reduction which characterizes it 
today, Islam has lost its univcisal wad humanist dimension, its toler- 
ance and s^xit of openness. F6r this reason the co nt e mp or ary Is- 
lamist wave lacks unity in goal and acttoo, limituig itself to a aedes 
of disparate movements without clear method or pRij^ 
distrust or aie outright hostile one to anodier. Th^ aie character- 
iaed as ritfaer ethnic or nftmnnfK^ wiillh all that iinpliff of chauvin- 
ism, violence, hostility to other ethnic groups, persecution and siqie- 
lioriQr complexes, etc 

Those who follow such pre-Islamic Qdhilt) nationalism reject 
the prophetic verbal tradition (hadith) accoidmg to which "love of 
country is part of the faith"; instead, they fanatically repeat such 
slogans as "apply the Islamic Law {short' a)" or "sovereignty be- 
longs to God." They join in weakening national allegiance which 
they transfer to the centers of the new Pan-Islamism. They erase 
political and legal traditions and make governments into puppets 
manipulated by the chiefs and priests of the new ideology at the 
service of the tribe, whichever it might be. 

Islam and Egypt are in danger .... Islam is deformed and 
politicized under the pretext of nationalism, and under the cover of 
Islam Egypt is on the way to seeing its soul destroyed, its history 
erased, and its children rendered subject to some other nationality. 
Some people work toward this end clearly and openly, whether they 
be agents of the new nationalism, unaware of what is hai^iening, or 
in search of lewaid firom powers which quite openly and wildly 
qnead their money. 

It is the national duty of Egypt to be wary of this, to call it to 
the awareness of otfaeiB and 10 work with an its power to lesttne the 
true ftssfiHrff of Uam as a gw i wa l, tolerant and muversal idigjkin, 
without fiuuttic diauvinism, insidious racism and tribal backwanl- 
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ness. Hie Islam diat can be a light to humanity and model of civili- 
zation does not divide but unites; it does not threaten but protects; it 
does not alienate and reject but embraces. TTiis is the Islam which 
pervades the heart of each individual, raising it ever higher. It en- 
ables one to penetrate deeply into the meaning of things beyond 
obscure details, beyond form without content and beyond formulas 
which prove to be as brilliant as they are empty. 
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SHARPA: 

THE CODIFICATION OF 
ISLAMIC LAW 

Since the adopticm of llie Egypdan Constitution in 1971* 
yiMA artide stlpolaies tint "tlie princqdes of blamic Uw (^karfa) 
are a principle soufce of legislation,** the question of tlie codifica- 
tion of tlie xlMirf a has tata on a poUtical dimension. This concenis 
tlie ruling as well as tlie opposition parties, die modeme jurists 
(ulamas) as well as preachers who know how to play upon tensions. 
Because of such politicizatioii discussion of the law does not rise 
above the level of poliuedl agitation and of superficial reflection 
and feelings. This politicization is to the deoiment of serious ap- 
proaches which seek to be impartial. 

Thus, the first Egyptian Congress of Justice organized in 
Cairo in April, 1986 proposed in one of its recommendations "the 
elaboration of projects of law drawing from the shari'a and a revi- 
sion of all laws in effect in order to toing them into confonnity 
with the shari'a.'^ 

That recommendation raises many questions. Is it true, as has 
been said here and there, that the recommendations of the Congress 
reflea more the opinion of the jurists than of the judges, and if so 
is one spealdng of tibe opinion of all the judges or of only a part of 
them? Is it a matter of applying the shart'a in t sense that irapiies 
the abrogation of all Egyptian laws and their recodification in a ^ 
dfic manner-or is it a matter of maintaining present laws once diey 
have been amended so as to suppress any diqM)8itions contrary to 
the sAorfo? Was the recommendation adopted on the basis of seri- 
ous and impartial studies or did it reflect merely the conflicts wldcfa 
trouble Egyptian political life? Finally, should one conclude that our 
judiciary has renounced the prestigious patrimony it built up during 
a whole century and which is rightly its pride and that of aO Egypt? 

Our pcople~or better still, the entire Arab people-hold a very 
high opinion of the Egyptian judiciary. They have the right to ex- 
pect, when it face^ a matter as delicate as this, that it does so with 
the seriousness and serenity which ordinarily characterize its wotIl 
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They expect to find in its recommendations the rigor and logic it 

devotes to editing and researching its judgments. 

It is with such serenity aiid rigor that we intend to reflect here 
on the problems posed by the codification of the shart'a. First, we 
shall give the term a precise definition. To do so we shall refer to 
the dispositions of the Koran and the prophetic tradition regarding 
the Prophet {sunna), and then to the Egyptian legislative and consti- 
tutional texts in which it is mentioned. By comparing its senses in 
these two types of norms we shall be able to determine to what 
degree the two understandings are concordant or contradictory. Only 
Chen will we imow how to modify or oonnplM our legislation. 

The Term Shart'a in the Koran 

The term shart*a appears as such only once in the Koran: 
*'Then we set thee upon an open way (shart'a) of the Command; 
therefore follow it" (XLV, 18), but one finds there three other terms 
from the same root (XLII, 13; V, 48; XLII, 21). In all these ph»es 
shart'a stgaifies not judidal norms but the route or the way. The 
Koranic sense is the one given in all the dictiooaries of the Arab 
language: the verb short a signifies to go to water, and the names 
shir^a and sharfa mean either to gwe to drinlc or the road or the 
slope leading down to the water.'* 

At first sharta was used in die sense of a path or way of 
Qod. To dds were integrated die legal rules revealed in the Koran; 
then those which appear in the prophetic verbal traditions (hadith), 
and later the exegesis, glosses, opinions, personal opinions (i/ft- 
had^i), religious opinions {fatwds) and judgments--in brief, all that 
completes and clarifies these fundamental rules in order to consti- 
tute Islamic jurisprudence {fiqh) as this has taken shape in history. 
In the profane sciences, one can use a word in the sense it has 
acquired in the course of a long history; nothing authorizes us to do 
so when it is a matter of a Koranic term. There any changes of 
meaning lead inevitably to deforming the sense of the text and thus 
to corrupting Revelation. Authentic Islamic fundamentalism should 
always begin by rediscovering the sense had by the Koranic terms 
at the time of their revelation» based upon the Koran itself and on 
the ancient souroes. To restram oneself to only tiieir present sense 
leads to grave danger for Islam and for the whole society. 
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THE TERM SUARtA IN EGYPTIAN LAW 

In article 7 of the penal code of 1937 one finds *ln no case 
aie the dispocitions of the present Code to limit the pefsooal rights 
defined by die shtatiT; moieover, article 1, A 2 of die 1948 CSvil 

Code states that "in the absence of any applicable legislative deci- 
sion, the judge will rule according to precedent, or lacking that, 
according to the principles of the sharf'a, or where this is silent the 
judge will have recourse to natural law and the rules of equity." 
That text introduced for the first time in Egyptian legislation the 
expression "principles of the Islamic sharCa". The legislation did 
not clarify what is to be understood by that expression. Nevertheless 
the preparatory work of the Civil Code show that it means the 
combination of principles common to the different schools of Islam- 
ic junsprudence.'^ In other words, in 1948 the legislature chose the 
usual meaning of the term. 

Since then article 2 of the 1971 Egyptian Constitution ("die 
principles of the Islamic shart*a are a principal source of legisla- 
tion"), were modified by the constitutional amendment of May 22, 
1980: "the prindpks of the 5/kirf 'a are the piincqile sooroe of Vb^b- 
lation". Aldiongh die 1971 Constltntion is not aoconqNuiied by an 
esplanatoiy memorandum or a collection of preparat ory woiks 
pcnnitting one to know what die tegislatme undentood by "princi- 
ples of the Islamic sharfoT^ dieie is every reason to ihuik thai in 
the constitution dus expression has the same meaning as in die 
Civil Code: in dus sense die report of die ocf Aoc commission 
charged with preparing die 1980 ame n d m e nt indicates explidflydiat 
"by this expression the commission has in mind the set of principles 
common to the school of Islamic jurisprudence." 

It is not necessary to state that there is nothing in the prepara- 
tory works, or in similar references, which aid in knowing the in- 
tention of the legislator in using the phrase, "principles of Islamic 
shari'a", which could be considered as contradicting the text In 
effect, if the text does not aUow us to decide between the two sens- 
es of the term sharVa, it is only such dociunents that allow us to 
know what was willed by the legislator. It would be purely arbitrary 
to say that this text makes implicit allusion to the first sense of 
shart'a. There is no reason why the legislator would make allusion 
in such legislative texts as the Constitution or the Civil Code to "the 
way of God." Such tenns come natwally finxn monltQr and pie^. 
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but have nothing to do with legal language. Furthermore, the word 
"principles" signifies properly the essential bases on which some- 
thing is founded and nothing else, whereas the way of God consti- 
tutes an indivisible whole which includes at the same time both the 
foundations and the edifice constructed thereupon. At most one 
could say that the principles or foundations are moral or cultural 
rules; that they are not, in any case, legal norms. 

Consequently, the expression "principles of the Islamic sha- 
ri'a" designates without the shadow of a doubt "the set of principles 
common to different schools of Islamic jurisprudence." 

If, despite that objective demonstration, one continues to think 
that it designates the only Koranic legal nonii8» we would say that 
these norms cannot constitute the principles or foundatiofis of the 
shart*a because th^ aie fashioned in diiGferait jdaoes and are not 
genenl noons. Moreover, they cannot serve as a basis for other 
nonns if lli^ axe considered as die tolalily of die nonns. That 
would be possible only if one undentands by this diat diey constii- 
tote the bases firom which IsUunic jufisprudenoe deduces and de- 
rives its other nonns, in which case one tetnnis to our point of 
depaituie, nanKly, that die 'jnindples of the jAarTo" designate the 
totality of the norms cmnmon to the diffefcnt adiools of Ishunic 
juri^rudence ifiqh). 

This does not di^ense us from exanuning the legal norms 
mentioned in the Koran and comparing them with Egypthm legidn- 
tion to see to what point tliey are or are not in o onf om ii ty and 
whether or not it is necessary to codify and rework Egyptian legis- 
lation in order to remove any lack of conformity. 

LEGAL NORMS IN THE KORAN 

Of some 6000 Koranic verses, only 200 have a legal aspect, 
that is, approximately one-thirtieth of the Koran, including the vers- 
es which were abrogated by subsequent ones. This shows that the 
principle object of the Koran is moral in nature: it is concerned to 
inscribe the fault in the soul of the believer, to elevate his con- 
science and morality in order that it might be its own proper shari'a 
in the sense of the way leading to God. Also, even when a Koranic 
law is applicable this should be in the context of faith and justice, 
beyond any judicial partiality or deviation. On tlie other hand, judi- 
cial nocms being by nature local and tempoiaiy, God more often 
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left expressly to men the work of regulating the details and the free- 
dom to review them with a view to possibly substituting others in 
function of the needs of each couatiy and qK)cb. Let us examine 
these noims. 

In cMl matters^ Hie Kofan Goatains only one nomiative wm: 
"Ckxl has pemdtted selfing, and foitridden usury" ai* 275), but It 
does not specify what should be understood by selling and by usu- 
ry. Despite this general authorization of selling, the exegetes from 
the strictest to the moderate, basing themselves on certain hadiths, 
had prohibited certain forms of selling such as the sale of the entire 
fruits of a tree {muzdbana), a sale before the harvest {muhdqaUi% 
the sale of a fixed portion prior to the harvest {muzdrda), etc. 

We have shown elsewhere"* what distinguishes usury which 
is forbidden by the Koran from the regulations concerning interest 
in Egyptian law: in substance, illicit usury is in reality only a loan 
at excessive cost By exploiting the need of the borrower this results 
in his having to reimbuise many times over the cost of the principal 
and could result in his being enslaved if he proved incapable of 
paying off the debt It is reported that the prophet himself had or- 
dered the enslavement of a man named Soiak becauae he had not 
paid off the loan he had contracted. 

As that verse was the only one containing an objective norm 
in dvil matlera, all proviaions rogaiding idalions between men 
(^'dbmol^) had to be worked out by Uani^ 
why the Egyptian legislature was aUe to indicale in Its prq>aratoiy 
work fior the Civil Code that most of the dispositicHis of the Code 
**ooald easily be mdnoed fitom the different disporitkna of the 
schools of blamic sharfa/' And when in 1981, in the context of 
projects of Islamization of law, the project of the code of behavior 
{mu dmaldt) intended to replace the actual Civil Code was presented 
to the general assembly of the Supreme Court of Cassassion its 
report stated: "If our Constitution stipulated that the shart'a is the 
principle source of legislation, that does not imply that we should 
reject our Civil Code of 1948 whose elaboration lasted over twenty 
years and whose solutions, resulting from deep study, are derived in 
large part from norms of the shari'a. This is pointed out in the ex- 
planatory memorandum which, moreover, makes explicit the foun- 
dation in Islamic jurisprudence of a number of these dispositions." 
Thus that assembly, as true rcfuesentative of tiie Egyptian judiciary^ 
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decided definitively the question of the codification of the shari a 
in civil matters. 

There remain nonetheless two problems which merit closer 
examination: that of interest on debts, which for some constitutes a 
form of usury prohibited by religious law, and that of insurance 
contraeis which some consider-wrongly in our view--as speculauve 
contracts and hence as illicit. These two questions should be the 
object of a debate, as open as possible, to which the judges and all 
jurists should contribute, a debate that is really free and limited 
solely by a frame of autheatic free opioion ijjtihM) as described 
above. 

In matters of procedure, the Koran has only one verse relative 
to the proof of debts: "O believers, when you contract a debt one 
upon another for a stated term, write it down . . . with the certifica- 
tion of two male witnesses" (II, 282). The sense of this verse, limit- 
ed to the certification of a debt, has been extended by Islamic juris- 
prudence to all evidence, including that in penal matters. One can 
legitimately hold then that that extension is valid in one specific 
country and epoch and not in other circumstances. The objective of 
jurists when they have imposed a specific form of evidence in rela- 
tion to Koranic punishments was to restrict as much as possible 
their application so that the civil punishments could be applied to 
all criines, including those subject to a Koianic punishmenL 

In the matter of personal law, all Egyptian legal prescriptions 

relative to marriage, divorce and inheritance are taken explicitly 
from the Koran, the prophetic tradiiion regarding the Prophet (jw/i- 
na), and some prescriptions of Islamic Law which the legislature 
has considered to be the most adequate to the needs of socie^. 

In penal matters, the Koraiilc penalties (teiettd) siricdy speak- 
ing are four theft (amputatioa of fhe handX calmnnioiis aocnsatioii 
of fonilcalion (80 lashes), adultery (100 lashes) and brigandage 
(execudon* crucifixion, baidshineiit or jail). The penalties for apes- 
tasy and drinicing alcohol are not strictly speaking Koranic penal- 
ties, as the first is based on the two hadiths and the second was set 
by 'All b. Abi Talib by analogy with the penalty for the calumnious 
accusadon of fomicadon. 

At any rate, many conditions must be fulfilled in order that 
these Koranic penalties be applied. The most important is that one 
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be in a community of pious and honorable believers who have 
installed political, economic and social justice. This is necessary so 
that the judgment rendered in the name of religious law not be uti- 
lized for other purposes, and that the chasti5yements imposed in the 
name of Islam not be applied to Moslems by unjust goveninieats or 
by harsh tribunals on the basis of arbitrary arrests or false witness* 
as has been too often the case throughout Islamic history and even 
more so in our day. 

Contmy to a broadly accepted idea, Islam does not require 
that society apply systematically the Koianic punishments. On the 
cootmy, it enjoins it to show totenmoe and clemency. Urns, Mti> 
hammad said: "Stdve to be meicifiil one to another in the appiin- 
tion of Koianic punishments." Eadi tune sodety* by toknnoe* 
avoids the application of Koianic punishments it acts aocoiduig to 
the spirit of Islam and the request of its Prophet That same rule 
qiedfies diat when a judge is presented with a crime sol^ to a 
l^al punishment he should withhold application of that punishment 
if any doubt subsists as regards the facts, the witnesses, the victims 
or the author of the crime, according to the prophetic verbal tradi- 
tions {hadith): "avoid the application of the legal penalty (hudud) in 
case of doubt." Thus it is reported that under the Caliphate of 
'Umar b. al-Khattab, a woman came and admitted in the presence 
of 'All b. AbT Talib to having committed adultery subject to the 
legal punishment 'Ali said to 'Umar: "Commander of the believers, 
this woman does not take account of the gravity of her words." And 
they agreed that there was therefore doubt which would withhold 
die Koranic punishment despite her admission. 

These Koranic punishments are so surrounded by conditions 
that in practice they are practically inapplicable; moreover to these 
general conditions are added particular conditions for each penalty. 
Take for example theft: the object of theft must be marked by the 
seal of the owner and be in a well-guarded place, which excludes 
pilfering, open plundering and pidvocfceting; it must have a money 
value; the robber must not be in great need; finally* for the majority 
of jurists die Kocaiuc pomsfament fot theft cannot be applied if the 
robber has some "quasi-ownership" on die goods stolen, as is notar 
Uy die case widi puUic goods. For die punishment of fornication, 
there are required four idiaMe witnesses who have seen die crime 
with their own eyes from bpghming to end and can swear "that a 
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thread could not have passed between the man and the woman"- 
conditions which have not been satisfied once in the whole history 
of Islam. As for the punishment for robbery, all schools of Islamic 
jurisprudence ifiqh) agree that it should not apply if the bandit 
repents before having been apprehended, in conformity with the end 
of the verse regarding that punishment: "except for such as rqpent, 
before you have power over them" (V, 34). 

More broadly, the majority of jurists think that the Koranic 
punishments cannot be applied against one who repents after the 
crime and before the execution of the punishment: an adage says 
for example "no amputation for the repentant" This is because for 
the Prophet these chastisements are purificatory punishments which 
should be applied only with the consent of the sumer and should be 
withheld if he lepeots* that is, if he wishes to escape it Thus, the 
Companions came one day to fmd the Prophet in older to report 
that a wonum guilty of fornication had begun to be stoned but had 
fled; being caught again the punishments had been inflicted till 
death. The Prophet then became angry and said: "Why did you not 
abandon her to her ftSitT It is better then not to apply a penalty to 
a guilly person iiiio does not williqgly accept it 

As legaids the law of the takw, the Koran iders to it only in 
the case of injuries, wounds, blows and homicide: "O believers, pie- 
scribed for you is retaliation, hi the case of murder** 01, 178). As 
regards the talon for blows and wounds, it is evoked only in a vene 
alluding to a Jewish kw and not as a rule to be wp^QxA to Moslems 
CWe have prescribed for them [ie., for the Jews] a life for a life, 
an eye for an eye, a nose for a nose, an ear for an ear, a tooth for a 
tooth. Wounds fall under the law of the talon" V, 45). The law "an 
eye for an eye, a tooth for a tooth" was introduced in Islamic Law 
by jurists on the basis of the adage the Law of our predecessors 
binds us as well except for what was abrogated" and a prophetic 
verbal tradition {hadith) which alludes to it without mentioning it 
explicitly. Thus, Islamic thought confuses sharVa—ihdX is to say, the 
Koranic norm—with Islamic jurisprudence ifiqh)--\hdX is to say, what 
results from the free opinion (ijtihdd) of jurists. As a result it has 
thought the law "an eye for an eye, a tooth for a tooth" to be a 
religious prescription and an integral part of the shari'a. In fact, if 
that law was a fundamental law which God wished to inq)ose on 
Moslems it would not have been left to the evaluation of jurists, but 



I 

I 

I 



Copyrighted material 



Shart 'a: The Codification of the Islamic Law 103 

clearly stated in the Koran. Further, jurists who cite the adage "the 
law of our predecessors binds us as well except for what was abro- 
gated" use it in a selective manner. They ignore it in the case of 
numerous earlier prescriptions which were not abrogated-for exam- 
ple, that which condemns to death one who strikes his parents. 

The law of the talon poics another problem: it is not i^pUca- 
Ue when the victim or those leqxMisiUe for him pardon the guilty 
person, wlietfaer or not that person has made financial recompense 
But to admit that a paidon may amml the penalty is, in our 
modem societies, extvemdy dangennis, for one risks tfaeseby eo- 
coniiglng the girilty to put all sorts of pressure on the victim to 
obtain their pankm and to esci^e chasdsement It is mm0i to 
know a little of penal justice to know the extent to ^i^iich piessQie 
can be put upon vicdms in order diat di^ modify or falsify diehr 
testimony so diatthe evidence can be subject to controversy in the 
judicial process. What will happen if these pressoies woukl make it 
possible to stop the process itself? Our judicial system anthofim 
the retraction of an action as a civil matter, but not in a criminal 
matter for that would threaten the whole society, which is the rea- 
son why such a retraction is reserved solely to the public prosecu- 
tor. That system is better adapted to actual social conditions and 
does not contravene shart'a. 

Since the Revelation, its four or six penalties {hudUd) have 
never sufficed to stop criminality, which has always taken many 
forms. Islamic doctrine had to invent another institution, that of 
civil penalties (taztr). Through these, public authority-executive or 
legislative as the case may be—could designate as criminal any act 
it judged prejudicial to public security, to the rights of persons, to 
their goods or to tlieir honor. It could punish such acts by the penal- 
ty it considered necessary, including even capital punishment In 
our opinion, these civil penalties constitute tlie heart of the Islamic 
penal system. This very flexible system allows for the iqn^ssion of 
ail fonns of criminality according as tfa^ ippear. It can spgiy itself 
also to crimes punished by Koranic punishment wherever dieir 
conditions are not fulfilled It permits the application of punishment 
far infractions under the law of the talon even when those cu^wUe 
have been pardoned by die victim or those reqxmsiUe for him, as 
is faieseen in die Egyptian penal code now in fofoe. In odier woids, 
our entile penal law depends upon dyU penalties and dius does not 
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infringe at all upon shari'a. The penal code differs only in the re- 
sults to which its free opinion {ijtihdd) concludes in conformity 
with the social conditions of the epoch. 

It is thus, in substance, that the issue of the codification of the 
shari'a must be posed: taking into account the profane as well as 
the religious points of view. The whole issue of conflict between 
the penal code and the shari'a is false, for Egyptian civil law, its 
penal law and its personal statutes are in conformity with the dispo- 
sitions of shari'a and Islamic jurisprudence (fiqh). But when it 
comes to a political slogan, a pretext for self-seeking or a spring- 
board to power, what was revealed by God is mixed with what was 
created by man. Such a mixture risks destroying not only Islamic 
jufupnidence but the Egyptian legal system which has resulted from 
a century of juri^mdential and doctrinal devdopment 

Before concluding, we would suggest here some issues direct- 
ly involved in our snlqect 

1. Those ^niio accuse the Egyptian legislature of havi^ 
tilings upside down in 1883 by replacing the provisions of die i- 
hoFVa by die actual legal system should begm by studying moie 
closely die l^al system in force in Ottoman Bgypt (1517-1883)» 
which they abusively liken to shot* a. During that period, the law, 
which derived from the sultan, ceased upon his death. If certain 
provisions remained in vigor, that was by the sole foioe of custom. 
The magistrates named by Istanbul were not remunerated, but could 
place a tax upon trials. Of this they kept a part for themselves and 
sent the rest to the Minister of Foreign Affairs with a view to assur- 
ing the renewal of their appointment-a system designed by nature 
to seriously corrupt the judiciary. The competence of judges was 
limited to civil affairs. During the entire Ottoman period there were 
only two known cases of an application of the Koranic punishments 
and in these the principle, "Avoid the application of the legal pun- 
ishment (hadd) in case of doubt," was not well understood. As 
regards civil punishment, the judge could enter in only when there 
was a conflict between two people. His competence was limited to 
establishing the facts; the police authority pronounced judgment and 
canied out its execution. Further, if a criminal endangered the secu- 
rity of the State the judge lost all co m p eten ce in fiivor of the police 
audiorities. Judges had no independence, the instructions and chaig- 
es were not organized, the judgments- wiiethcr from die judge or 
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from an entirely different authority— were not provided with reasons 
and there were neither procedures of appeal nor a system of defense 
for the accused. 

Could one say that the Egyptian Legislature of 1883 wanted 
to reject the shart'a when it sought to reform a corrupt state in 
which absolute power was the rule? This it did by elaborating a 
kgal system which was dear, healthy and modem, and founded 
upon legislative codes over which the Egyptian judiciary has 
watched for a century. Should one accuse it of having substituted 
order for disorder, the power of the judidaiy for that of the prince, 
modernity for backwardness? 

2. blamic jurisprudence is certainly general and exhaustive, 
but it dales from the first centuries of Islam. Since the IVth-Xifa 
centuries, the door of independent opinion (iftUM^ was closed and 
Islamic thought ceased to emich itself, to develop and innovate. By 
contrast, since 1883 in Egypt jurisprudence and legal theory have 
developed an original and modem outlook which, drawing on the 
best in Islamic Law, have given it a new completeness, variety, 
precision and force. That theory and jurisprudence have spread 
through numerous Arab countries, thus constituting an imposing 
patrimony which everyone today-people, judges and governments- 
should protect and not allow to be endangered. 

3. Regarding the verse "When news comes to them, be it a 
matter of security or fear, they broadcast it; if they had referred it 
to the Messenger and to those in authority among them to ask their 
advice they would have known if they should trust it, for one refers 
habitually to their opinion" (V, 83), exegesis cites this dialogue 
between the Prophet and Mu'adh b. Jabal, his governor in Yemen: 
"How do you decide litigation between persons?" Muhammad asked 
him. "By means of the Koran," he leqxmded... "And if not?"... "By 
means of the tradition legaiding the Prophet (ninna)"... '*And If 
notr... "By the ophdon that I fom through my efforts at indqien- 
dent opinion ((piilfO." 

On the basis of this verse and ttadidon it is said that indepen- 
dent Ofrinion (fftUkkl) c on s t it u les an ohtigatinn for Islam. This has 
been surrounded widi such restrictions Aat it has come down to 
lepeatnig the judgments of the predecessors and sustaining the 
privileges proper to an elite. Because of the confoaion between 
shart'a and Islamic jurisprudence {fiqh) and between rules relating 
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to cultural practices {'ibdddt) and rules concerning relations be- 
tween men (mu 'dmaldt), this group has come to constitute itself into 
a kind of clergy. 

Because of such confusion. Islamic jurisprudence (figh) lost 
sight of the fact that independent opinion (ijtihdd) could not be 
practiced in the same way in matters regarding cult and those be- 
tween people {mu'dmaldt). As regards the first, being regulated by 
the foundations of the law {usuly-ihat is to say, essentially the 
Koran and the tradition regarding the Prophet {sunna)--the only free 
opinion possible is that of reasoning by analogy on the basis of 
these laws {usM). As the second was practically absent in these 
foundations and must govern deeds and situations unknown at the 
tune of the Prophet and the first development of Islamic jurispru- 
dence ifiqh), it is logical* even necessary, that it be the object of a 
free imeqnetation {ij&Md^. In such cases this must go beyond sim- 
ple analogy or deduction on the basis of earlier opinions; with a 
view to the genoal welfiue and in response to social conditions it 
must be truly creative. If jurists had been capable of theorizing the 
experience of *Uniar b. al-KhattIb, they would have left us a theory 
of the temporality of notms. Unlbrtunaiely, with but a liBW exoq)- 
tions» they did not go beyond a casuist logic. 

One finds nonetheless, among some, the beginnings of diis 
type of reflection ni this sense. Thus the great Han6fite jurist, Ibn 
'Abidfn, wrote: "Numerous legal rules change in funcdon according 
to the times, by reason of die modification of customs, of necessity 
or of the change in times. If they do not change they would cause 
difficulties and harm men, thereby restricting the rule of shari'a 
which directs us to smooth out difficulties and to avoid all preju- 
dice." A similar observation can be found from Ibn al-Qayyim: 
"God the All-Powerful did not limit the pointers and directives of 
justice to but one path, rejecting the others as useless; on the con- 
trary, from this Law it appears clearly that His intention is to estab- 
lish law and justice; also, when one finds this path one should pre- 
scribe to what it decides and declares to be necessary." On his part, 
the Uanbalite, al-Tov^, specifies: 

If a text implies any damage to the general interest 
{maslaha), it is the latter which should prevail. --But 
some say, that is against the text ~ On the contrary, it 
reinforces the text, which was revealed in order to 
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safeguard the welfare of men. — But, some would say» 
the text is better situated to know where their welfare 
lies, because it comes from God or his Prophet ~ The 
text is unchanging, whereas human concerns are chan- 
ging. To take into consideration that interest is to take 
into consideration that text in its integrity, and to re- 
spect the prophetic verbal traditions (kadUh): "You aie 
fiKne in touch with worldly affaiis." 

Does Egyptian common law, aside from some exceptions, 
propose anything other than the installation of justice in society? 
Does not the action of the Egyptian judiciary, developed by serious 
and persevering work, seek to establish justice, law and security? If 
there is still someone who, after all that, could pretend that Egyp- 
tian coiuts and laws impede sharVa and the government of Divine 
Revelation, we would refer to what we have said above regarding 
the terms shart'a and hukniy^'* and recall the adage of Islamic juris- 
prudence according to which: "where one fmds the common interest 
there is situated the Law of God." Politics is the art of beiog in 
conformity with the spirit of that Law, and not with its letter, gener- 
al welfare comes before the letter of the law. Supposing~and this is 
only a suppositioa-tfaat there did exist m ^gypCi«n legislation a text 
contrary to such and such a text or opmion of Ishunic juriqvudence 
(flqh) would not the qpuiion died above justify recourse to a ded- 
stoo in the interest of sodety-for example, in order to avoid dis- 
cord or to avoid an oideal which mig)it not help anyone? 

4. In a recent artide» a judge wrote: '*We should note that 
when the codes still hi force were promulgated it was not spoaBed 
that they were founded iqxm the dispositions of sfuoTa, whidi 
shows tiiat there was no such intention on the part of the legislator. 
But the application of the sharVa requires the existence of an inten- 
tion for anything related to religion. Hence, we should revise these 
dispositions which do not seem to contradict the shari'a and then 
rcpromulgate the whole Code."^ 

That position is untenable: if in Islam in matters of cult the 
proclamation of intention is obligatory for individuals-though not 
for states and governments— in matters of daily behavior (mu'dm- 
aldt) only external acts are considered ("God alone knows inner 
thoughts"); contracts and transfers of property have force without 
their authors liaving tt> make imown tlieir intentions. No one lias 
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even pretended that a pubic official had to declare his intention in 
order that the laws he promulgates be valid. And how could that be 
done? Must that intention be proclaimed by the Chief of State or 
the government, by the Speaker of the People's Assembly or the 
presidents of the legislative commissions, or must it be subject to an 
examination of conscience by members of the legislative assembly? 
Must one be content with the majority opinion or require unanimi- 
ty? Must one say that the lack of intention or a doubt in that re^d 
suffices to render the law illicit? 

Such proposals would constitute a prohibited innovation 
{bid'a). We have established, with great effort to overcome all 
doubt, that there is no contradiction between Egyptian legislation 
and Islamic Law (fihart'a); or if not that it is so small that it can be 
transcended either on the basis of indqiendent opinion (ijtihdd) or 
because of the general welfare and the need to avoid discoid and 
trouble command one to recognize reality as it is. Would one now 
present that bUfa pictending that Egyptian legislation* though in 
conf ofmi^ with sharfa^ does not specify the uMention of the ]egi»- 
lator and hence that the intention needs to be piochunned before 
promulgating that legislation anew? That would mean suppressing 
the Egyptian laws m order to teptonnilgatB them in a given sense m 
order that certain persons would have a special right of snrvdUanoe 
or guardianship. Would that not mean dismantling our entire legal 
and judicial system in order to rebuild them upon new bases and 
intentions made up fmm all sorts of pieces which are nddier those 
of the ancients nor those of anyone else 

Such political conceptions of religion are extremely dangerous 
for Islam and for its sharVa. They imply the worst threats to Egypt; 
they would break in two its legal and judiciary systems, ds well as 
the country itself, and declaring an end to contemporary Egyptian 
Islamic Law, all without this being required by anything in religion 
or in short' a. 
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NOT£S 

1. Aooonfing to blamic traditiGO die lunie of fhe ftofiiet is aiwayi 

fiillowed in the ofiginal leit by this ej^ressioii, wfaidi will be ooiilled 
hmoeforth in order not to ffffmpliftstrr tlie CQglisb imisliticML 

2. See Chap. I below. 

3. An opinion on a point of blamic law handed down by an idema oC 

recognized authority, called a rm^ 

4. The non-moslem world. 

5. The key work of the Egyptian Islamist, Ssiyyid Qutb. who was exe- 
cuted in prisoQ in 1966. 

6. The author refers to the Islamist Egyptian groups responsible among 
other ihings for the assassination of President Anuar el-Sadat in 1981. 

7. The summa division of Islamic law contrail practices related to cult 
i'ibdddt) from those related to the relations between men (mu'damaldt), the 
rellgioiii dmiGlar of flie fint being murally more miwtmj, 

& llie day after the death of Midianiaad his companions met aC a hall 
(jn^) of i Mdedaniie cfan. the BmA Sft*ida, and ate modi diacMrioo 
A>«ignaf^ Abe Bakr as Ibdr chief. 

9. a, T^tr af-Qumaa, ed. Mr alrSha% p. 1 8S: Abtt-HMan al Wlh- 
idl iUMft otwtf^ |k 131ff; d-Suyftfl, 

BaydM, p. 177ff; Tqfstr al-Nadafi, p. 220fr. Tctfstr al Tabarik, I, p.616. 

10. ITie wofiL of nflectioo by the believer in the hileqifet^^ 

religious law. 

11. After a triple repudiation, the spouse becomes forbidden {hardm) 
for her exhusband, that is. he can no longer remarry her. Certain jurists, 
however, authorized such a remarriage on the conditions that the rejected 
spouse have been in the meantime married to a third person and that this 
marriage has been broken. This would permit the husband who desired to 
recuperate his ex spouse and legally remarry her by making her marry a 
figurehead, called muhallU ( "the one who renders licit ').whkh she in turn 
repudiates. 

IZ "Oeotile,'* that is, the state of civilization of the Arabs before Islam. 

13. *'0 manknid, We have aealod yoa male and female, and appohied 
yoo races and iribest dun yoo may know one another. Sorely the noblest 
amoqg yon hi the sii^ of God is the most fodftarfaig of yon" (XUX, 13). 

14. DHnascus was the Capital of tl»Uinuvyadeai|iire 
Baghdad dial of die Abbaihl Bnviie (750-1258). 

15. In arab, al-a'tnuna min Quraysh: this adage, considered sometinea 
as a hadith, was employed by later Moslem publicists snch as al-^NMIwardt 
(1058) to legitimate at the same time bodi the Um^yad and the Abbasid 
caliphate, belonging to the qurayshite tribe serving as a kind of least com- 
mon denominator of the two dynasties. Here "imdm" should be understood 
in the general sense of "guide" or "chief," and not in reference to the shiite 
sense of term. 
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16. Uadnak''*Anb,tit'*Shani^(i', 

17. Qdlectioo of ntqmiiMy WoA for Ite 184* 189, 
191. 

18. See M. S. al-Aiiiimnvy, tU mbd wat^'ida JO-^ldm [muiy nd 
inlerest in blaiii] (Cairo: Dir SM, 1988). 

19. See Chapter I above. 

20. MiyofMr ol^iiddr (iL 3-4, MHch-April. 1986). p. 44. 
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